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December 21, 2018

Laurie YanderPloeg, Director

Office of Special Education Programs
Linited States Depariment of Education
400 Maryland Avenues S\W
Washington, B.C. 20202

Dear Ms. VanderPloag,

This letter is in response to the Office of Special Education Program's (OQSEP) October 19, 2018
response to the Texas Education Agency (TEA) Correclive Action Response {CAR) submitted to
QSEP on April 23, 2018. TEA Is committed to correcting the issues of noncompliance described
by OSEP and implementing lasting improvements to special education programming in Texas
public schoals.

The attached indexed PDF contains the documentation requested by OSEFP regarding TEA's
implementation of the CAR. The PDF is organized by OSEP requirement and, in many cases,
contains multiple examples of the requested documentation. While TEA has continued to wark
diligently to implement all the improvements outlined in the CAR, it should be noted that TEA's
timelines for implementation of portions of the CAR wers impacted by the amount of time between
TEA's submission of the CAR and OSEP's initial response on October 19, 2018.

In cur efforts 10 correct issues of noncompliance, TEA has provided a clear path of student-
centered improvements to serve students with disabilities toward greater outcomes. As this
document will demonstrate, TEA is not simply attempting to meet compliance standards, but to
implement services and processes that impact students in the classroom.

Additionally, TEA has acled toward correcting and improving our special education programs in
an eamnest and collaberative manner, Due to the comprehensive nature of our strategic plan,
TEA has been methodical and measured in setting new state-level procedures, Understanding
the size of Texas, we have established supports for LEAs that are minimally disruptive in the
current year (2018-2019) to allow for training of key stakeholders by next school year. TEA plans
to immediately enhance our monitoring and supporis by utilizing special aducation experts, with
pilots being conducted in the Spring of 2019, Attached, you will find a document {4.¢.) that details
this progression.

Finally, as TEA takes great urgency to make these impravements, it is our intent to create
sustained and long-term sysiems of support fo improve the outcomes of all students with
disabilittes. This work will redesign our framework for improved service to students with
disabilities.



If you have any questions regarding the provided documentation, or should OSEP require further
documentation at this stage, please reach out to Justin Porter, State Director of Special Education

at (512) 463-9414.

& Morat
Commissioner of Education

B Penny Schwinn, Chief Deputy Commissioner, Academics
Matt Montaiio, Deputy Commissioner in the Office of Academics, Special Populations

and Monitoring
Justin Porter, State Director, Special Education

Enclosures



OSEP Requirement #1

Documentation that the State’s system of general supervision requires that each ISD identifies, locates,
and evaluates all children suspected of having a disability who need special education and related services,
in accordance with section 612(a)(3) of the IDEA and its implementing regulation at 34 CFR §300.111 and
makes FAPE available to all eligible children with disabilities in accordance with section 612(a)(1) of the

IDEA and its implementing regulation at 34 CFR 8300.101.

Corrective Action Response

Action Evidence Included Link
1A
Communicate to all local education agencies (LEAs) the Child Find Yes 1A
and FAPE requirements and obligations in IDEA.
1.B.
Review and ensure that assurance statements received from LEA Documentation not
grantees, by way of signing Schedule #1—General Information of the
;o . o requested but
paper Application or by certifying and submitting the eGrants . n/a
o . ’ available upon
Application, clearly conveys to the Applicant their acceptance of and
. ! . S request
required compliance with all state policies, and procedures under 34
CFR 88300.101 - 300.163 and 300.174 and 300.165 - 300.174.
1.C.
Revise monitoring protocols and document review requirements to
. . R o Yes 1.C.
ensure evidence of supervision activities related specifically to —
implementing regulations for Child Find and FAPE requirements.
LD. Documentation not
Make publicly available, easily accessible and understandable requested but
information regarding available dispute resolution programs (including d n/a
. 2 . available upon
IEP facilitation, mediation, state complaints, and due process request
hearings) specific to Child Find, FAPE, and other IDEA requirements. a
1.E.
Ongoing training of hearing officers, mediators, and complaints Yes 1.E.
investigators regarding legal provision of Child Find.
LF. Documentation not
The Texas legislature passed, and Governor Abbott signed into law, requested but
new legislation prohibiting the use of a performance indicator based on d n/a
. . . ; available upon
the number or percentage of children who receive special education request
services. a
1.G.
The Texas legislature passed, and Governor Abbott signed new
legislation, requiring districts to notify (requirements are defined in the Documentation not
bill) parents of each child, other than a child enrolled in a special requested but
education program, who receives assistance from the district for q n/a
AR : . . available upon
learning difficulties through the use of intervention strategies. An request
“intervention strategy” is defined in the bill and Rtl is included within g
this definition. The law also gives parents the right to all written
records and access to any records relating to assistance provided.




OSEP Requirement #2

A plan and timeline by which TEA will ensure that each ISD will (i) identify, locate, and evaluate children
enrolled in the ISD who should have been referred for an initial evaluation under the IDEA, (ii) require
IEP Teams to consider, on an individual basis, whether additional services are needed for children
previously suspected of having a disability who should have been referred for an initial evaluation and
were later found eligible for special education and related services under the IDEA, taking into
consideration supports and services previously provided to the child.

Corrective Action Response

Action Evidence Included Link

2.A.

Require all local education agencies (LEAS) to distribute information to
every enrolled student’s family regarding the Child Find and FAPE Yes 2 A
requirements and obligations in IDEA, to inform them of their rights =
under IDEA, and to provide the contact information to request an
initial evaluation.

2.B.
TEA will provide guidance and information related to LEA legal
responsibilities under state and federal law, including the identification

Documentation not
requested but

of all eligible students and subsequent additional service guidelines, . n/a
. ; . o available upon

processes and best practices regarding provision of Child Find, request

Evaluation, Procedural Notice and Safeguards, and supports and

services that results in positive school outcomes and success

2.C.

TEA will require LEASs to collect and retain data that includes (i) each

request for evaluation made during the 2018-2019 school year, (ii)

whether the reason for request indicates a claim that the child should Documentation not

have been referred for an initial evaluation prior to the 2018-19 school requested but n/a

year, and (iii) if the child is found eligible, whether additional services available upon

are needed, taking into consideration supports and services previously request

provided, and what those services are determined to be, including the
timeline for implementation. LEAs may produce this data to TEA
upon request or through approved TEA data collection processes.




OSEP Requirement #3

A plan and timeline by which TEA will provide guidance to ISD staff in the State, including all general
and special education teachers, necessary to ensure that 1SDs (i) ensure that supports provided to

struggling learners in the general education environment through Rtl, Section 504, and the State’s dyslexia

program are not used to delay or deny a child’s right to an initial evaluation for special education and
related services under the IDEA (ii) are provided information to share with the parents of children

suspected of having a disability that describes the differences between RT], the State dyslexia program,
Section 504, and the IDEA, including how and when school staff and parents of children suspected of

having a disability may request interventions and/or services under these programs; and (iii) disseminate
such information to staff and the parents of children suspected of having a disability enrolled in the ISD’s

schools, consistent with 34 CFR 8300.503(c)

Corrective Action Response

Action

Evidence Included

Link

3.a.

Upon direction from the State Board of Education, TEA will facilitate
a process to revise the Texas Dyslexia Handbook to clarify the
difference between dyslexia and dyslexia-related services, IDEA,
Section 504, and Rtl, and ensure clear guidance in the field, especially
asitrelates to dyslexia and dyslexia-related disabilities being eligible
for IDEA. TEA will ensure that any guidance is compliant with
IDEA.

Yes

3.b.

Evaluate existing resource content and whether the Parent’s Guide to
the Admission, Review, and Dismissal Process meets legal
requirements regarding a child’s right to an initial evaluation for
special education and related services under the IDEA.

Documentation not
requested but
available upon
request

n/a

3.c.

TEA will leverage resources to enable the creation of a suite of
information intended to be shared with the parents of children
suspected of having a disability. These resources will describe the
differences between Rtl, the State dyslexia program (for dyslexia or
dyslexia-related needs), Section 504, and the IDEA, and would be
developed in conjunction with extensive stakeholder feedback. This
will include how and when school staff and parents of children
experiencing learning difficulties may request interventions and/or
services under these programs. This will include policy development
relating to timelines, forms, with relatable and understandable
translation of federal regulations and state statutes and will be readily
available to all stakeholders. TEA will provide resources and
guidance to support LEA understanding of IDEA and state statute
compliance.

Yes




OSEP Requirement #4

A plan and timeline by which TEA will monitor ISDs’ implementation of the IDEA requirements
described above when struggling learners suspected of having a disability and needing special education
and related services under the IDEA are receiving services and supports through RTI, Section 504, and the
State’s dyslexia program.

Corrective Action Response

Action Evidence Included Link

4.a.

TEA will restructure Agency oversight with increased capacity and
monitoring expertise, ensuring a balanced system of compliance and
results-driven accountability monitoring and intervention practices in

the state, that includes specific monitoring requirements to review Documentation not
LEAs’ implementation requested but available n/a
of the IDEA requirements found in 34 CFR upon request.

§§300.111 and 300.101 when struggling learners suspected of having
a disability and needing special education and related services under
the IDEA are receiving supports through RTI, Section 504, and/or the
State’s dyslexia program.

4.b.

TEA will establish broad stakeholder involvement opportunities,
including input from the State’s Continuing Advisory Committee
(CAC) toinform and provide feedback on effective monitoring
practices that will be additionally developed and implemented by
TEA to ensure LEAs are meeting regulatory requirements under IDEA
for struggling learners suspected of having a disability and needing
special education and related services, regardless of whether they are
receiving other services and supports through RTI, Section 504, and
the State’s dyslexia program.

Documentation not
requested but available n/a
upon request.




Evidence subject to Corrective Response 1.A.

Publicly
Communications Relevant Date(s) Available? Link to presentation or documentation
IZ&Z(: Administrator Addressed (TAA) 11/17/2016 Yes To the Administrator Addressed November 2016
TAA Letter 2/26/2018 Yes To the Administrator Addressed February 2018
TAA Letter 6/6/2018 Yes To the Administrator Addressed June 2018
TX Continuous Improvement Steering .
Committee (TxCISC) Presentation 2/8/2018 Yes TxCISC Presentation February 2018
Continuing Advisory Committee (CAC) 2/13/2018 Yes CAC Presentation February 2018
District Administrator Focus Group Administrator Focus Meeting Presentations February
Meetings All 20 Regions 2/1-2/28/2018 Yes 2018
Texas Council for Administrators of Special .
E 201

Education (TCASE) Presentation 2/20/2018 Yes TCASE Presentation February 2018
Texas Council for Administrators of Special .
Education (TCASE) Presentation 7/24/2018 Yes TCASE 7-24-18 Presentation

TCASE Dyslexia TEA Panel Summary of Q and A
TCASE Dyslexia Panel Discussion 7/25/2018 Yes TCASE Dyslexia TEA Panel Discussion PowerPoint Visuals

—July 25, 2018
University of Texas-Arlington Special 9/19/2018 Ves UT Arlington Special Education Policy Forum September

Education Policy Forum

19', 2018

Return to OSEP Requirement #1



https://tea.texas.gov/About_TEA/News_and_Multimedia/Correspondence/TAA_Letters/Reminder_about_Important_District_Responsibilities_under_the_Individuals_with_Disabilities_Education_Act/
https://tea.texas.gov/About_TEA/News_and_Multimedia/Correspondence/TAA_Letters/Responsibilities_and_Timelines_Regarding_Parent_Requests_for_Special_Education_Evaluations_under_the_Individuals_with_Disabilities_Education_Act_(IDEA),_TEC,_and_TAC/
https://tea.texas.gov/About_TEA/News_and_Multimedia/Correspondence/TAA_Letters/Provision_of_Services_for_Students_with_Dyslexia_and_Related_Disorders_-_Revised_June_6,_2018/
https://tea.texas.gov/WorkArea/DownloadAsset.aspx?id=51539620215
https://tea.texas.gov/WorkArea/DownloadAsset.aspx?id=51539620217
https://tea.texas.gov/WorkArea/DownloadAsset.aspx?id=51539620218
https://tea.texas.gov/WorkArea/DownloadAsset.aspx?id=51539620218
https://tea.texas.gov/WorkArea/linkit.aspx?LinkIdentifier=id&ItemID=51539620228&libID=51539620228
https://tea.texas.gov/WorkArea/linkit.aspx?LinkIdentifier=id&ItemID=51539624069&libID=51539624063
https://tea.texas.gov/WorkArea/linkit.aspx?LinkIdentifier=id&ItemID=51539624231&libID=51539624226
https://tea.texas.gov/WorkArea/linkit.aspx?LinkIdentifier=id&ItemID=51539624230&libID=51539624225
https://tea.texas.gov/WorkArea/linkit.aspx?LinkIdentifier=id&ItemID=51539624230&libID=51539624225
https://tea.texas.gov/WorkArea/linkit.aspx?LinkIdentifier=id&ItemID=51539625606&libID=51539625600
https://tea.texas.gov/WorkArea/linkit.aspx?LinkIdentifier=id&ItemID=51539625606&libID=51539625600

Evidence subject to Corrective Response 1.C.

Publicly
Documentation Relevant Date(s) Available? Link to website or documentation
Monitoring Protocol (identif ific LEA . N
O,m oring . rotocol (iden |'y speu I https://tea.texas.gov/si/SPEDmonitoring/
review requirements for Child Find and 2018-2019 Yes . . .
SPED Compliance Review Topics
FAPE)*
TAA letter 10/26/2018 Yes LEA Staging and Determination TAA

* These protocols and resources are available for the 2018-19 school year. Solicitation for improved monitoring processes for the

2019-20 school year is in process.

Evidence subject to Corrective Response 1.E.

the field of special education law.

Publicly
Documentation Relevant Date(s) Available? Link to documentation
Documentation of most recent training
conducted by an independent expert in 5/1/2018 no Hearing Officer Training Documents May 2018
the field of special education law.
Documentation of most recent training
conducted by an independent expert in 11/16/2018 no Hearing Officer Training Documents Nov 2018

* All current hearing officers, mediators and complaint investigators have attended at least one training on Child Find by outside

experts.

Return to OSEP Requirement #1



https://tea.texas.gov/si/SPEDmonitoring/
https://tea.texas.gov/About_TEA/News_and_Multimedia/Correspondence/TAA_Letters/2018-2019_Performance-Based_Monitoring_Analysis_System_(PBMAS)_Staging/

Evidence subject to Corrective Response 2.A.

Publicly
Documentation Relevant Date(s) Available? Link to documentation
TAA Letter 7/17/2018 Yes TAA Letter July 2018
Guidance on Admission, Review, and
Dismissal Guide Production and Required 2018-2019 Yes Guidance on Procedural Safeguards
Dissemination
Student Handbook Webpage
Student Handbook Statement 2018-2019 Yes Student Handbook Statement-English
Student Handbook Statement-Spanish
Information describing TEA’s Legal
Framework and relationship to this
corrective action and how communication
to families through means other than 2018-2019 No Legal Framework Utilization

postings on websites, when necessary is
ensured; Clarify whether used to fulfill
300.503, 300.504, or 300.612

Return to OSEP Requirement #2



https://tea.texas.gov/About_TEA/News_and_Multimedia/Correspondence/TAA_Letters/ACTION_REQUIRED_Special_Education_Corrective_Action_Response_Requirements_and_Timelines/
https://tea.texas.gov/Academics/Special_Student_Populations/Special_Education/Parent_and_Family_Resources/Guidance_on_Procedural_Safeguards_Production_and_Required_Dissemination/
https://tea.texas.gov/Academics/Special_Student_Populations/Special_Education/Programs_and_Services/Student_Handbook_Statement/
https://tea.texas.gov/Academics/Special_Student_Populations/Special_Education/Programs_and_Services/Student_Handbook_Statement__English/
https://tea.texas.gov/Academics/Special_Student_Populations/Special_Education/Programs_and_Services/Student_Handbook_Statement__Spanish/

Evidence subject to Corrective Response 3.A.

Publicly
Documentation Relevant Date(s) Available? Link to documentation

TEA Dyslexia Website
Finalized Dyslexia Handbook 11/16/2018 Yes The Dyslexia Handbook—2018 Update: Procedures
Concerning Dyslexia and Related Disorders

Evidence subject to Corrective Response 3.C.

Publicly
Documentation Relevant Date(s) Available? Link to documentation
Representative sample of the documents Solicitation for LEA Resources
produced to satisfy this Corrective 12/1/2018 Yes
Action* Solicitation for Family Resources

* Solicitation for production of additional resources to be published in multiple languages and broadly disseminated through a
variety of mediums to all families in Texas is in process.

Return to OSEP Requirement #3



https://tea.texas.gov/academics/dyslexia/
https://tea.texas.gov/WorkArea/DownloadAsset.aspx?id=51539627060
https://tea.texas.gov/WorkArea/DownloadAsset.aspx?id=51539627060
http://www.txsmartbuy.com/sp/701-19-043
http://www.txsmartbuy.com/sp/701-19-035

1.C.
SPED Compliance Review Topics

X

SPED_Compliance
Review Topics_19.pd

10



1.E.
Hearing Officers, Mediators, and Complaint Investigators Training Documents

2

May 1st Training
Materials.pdf

November 16th
fraining Materials.p

11



2.A.

Information describing TEA’s Legal Framework and relationship to this corrective action and how
communication to families through means other than postings on websites, when necessary is ensured;
Clarify whether used to fulfill 300.503, 300.504, or 300.612

The Legal Framework is a statewide leadership project partnering the Texas Education Agency
and Region 18 Education Service Center. The project which includes contacts from each
educational service center is a compilation of state and federal requirements for special education
organized by topic in a user-friendly format. Additionally, the Legal Framework supports a user
account created access portal for local educational agency (LEA) superintendents or their
designees. This portal provides a mechanism by which each LEA uploads their most current
special education policies, as well as provide assurances for a variety of required actions as
applicable by the State.

TEA is required to provide school districts and charter schools a written statement of the options
and requirements for providing assistance to students who have learning difficulties or who need,
or may need, special education services (Texas Education Code (TEC) §26.0081). The statement
must explain that a parent may request an evaluation for special education or Section 504
services at any time. Parents must receive the statement in a written format every year. A school
may include the statement in the student handbook, or a school may disseminate the statement
through other means such as a letter or newsletter to each parent and ensure that each parent
receives a copy. Each LEA in the state was required to certify and submit assurances that the
statement, provided in the student handbook or by other means, included the most recent and
updated required language and was distributed to a parent of each district student in compliance
with TEC 826.0081(c).

This requirement was communicated in a July 17, 2018 To the Administrator Addressed (TAA)
letter linked on the TEA website. Additionally, this requirement was communicated regionally
via the 20 regional education service center (ESC) networks and special education specialists to
the LEA administrators and special education directors.

Although the provisions under TEC §26.0081 do not specifically fulfill 34 CFR §8300.503, 300.
504, or 300.612, they do require LEASs to give notice to parents of the options and requirements
for assisting students who have learning difficulties or who need or may need special education.
However, The Legal Framework does serve as the resource where LEAs may obtain the most
updated Notice of Procedural Safeguards and the Parent’s Guide to the ARD Process, in both
English and Spanish, that are utilized to fulfill these regulatory requirements.

12


http://www.statutes.legis.state.tx.us/Docs/ED/htm/ED.26.htm#26.0081
https://framework.esc18.net/display/Webforms/LandingPage.aspx
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HEARING OFFICER AND MEDIATOR

SIGN IN SHEET

Special Education Hearing Officer, Mediator, and Complaint Investigator Training

May 1, 2018
Sponsor: Texas Education Agency Course |D# 174015078
Name/Address Bar Number Signature
David Berger
SOAH

300 West 15th Street, Ste. 504
Austin, TX 78701

oy /QW\

Lucius D, Bunton
712 West 14th St., Ste. A
Austin, TX 78701-1708

03362100

Mary Carolyn Carmichael
9339 Simmons Road
Austin, TX 78759

O 352300

Elizabeth Chappell

106 N. Denton Tap Road
D210-209

Coppell, TX 75019

0029470 2.

Steve Elliot

SOAH

300 West 15th Street, Ste. 504
Austin, TX 78701

MMZpla

Roberto M. Garcia
PO Box 3960
McAilen, TX 78502

Ray E. Green
3030 McKinney Ave. #1501
Dallas, TX 75204

Brenda Jarden-Holter

PO Box 2066 x Y
Wimberley, TX 78676 -

Kimberlee Kovach

8132 Jester Boulevard //é 9 [744 50

Austin, TX 78750

Kathryn Lewis

SOAH

300 West 15th Street, Ste. 504
Austin, TX 78701

<

=/

Ann V. Lockwood

SOAH

300 West 15th Street, Ste. S04
Austin, TX 78701

24106 300






HEARING OFFICER AND MEDIATOR

SIGN IN SHEET

Special Education Hearing Officer, Mediator, and Complaint Investigator Training

May 1, 2018

Sandy Lowe
204 Cinderella Dr.
Austin, TX 78752

_/,?éoz.?/?OD

Deborah McElvaney
3902 Travis Court
Missouri City, TX 77459

M%Q

15 €73700

Michael O'Malley

SOAH

300 West 15th Street, Ste. 504
Austin, TX 78701

oYty
//[[f e 0 Pl ! éj

, /5 R T8 TS O

Delia Parker Mims
2302 5. Hwy 121, Suite 104
Lewisville, TX 75067

o [

100FI42>

Lynn E. Rubinett
802 Highland Avenue
Austin, TX 78703

(.rvmv_, a«u-\/) t JM

A
{')— 2l F(0 l Inewd

Brenda Rudd
PO Box 684567
Austin, TX 78768

Prossdes bars

{ 71364 Yoo

Renee M. Rusch
2100 Woods Loop
Driftwood, TX 78619

Coe A L

T2SS1Y

lan Spechler

SOAH

300 West 15th Street, Ste. 504
Austin, TX 78701

L5y

Barbara L. Stroud

14101 Highway 250 West
Building 100, Ste. 206
Austin, TX 78737

Kasey White

SOAH

300 West 15th Street, Ste. 504
Austin, TX 78701

A A\

Stacy May

TEA

1701 N. Congress
Austin, TX 78701

Heather Reisman
TEA

1701 N, Congress
Austin, TX 78701

! Vﬁc!

Ly

/F,'Jc‘,,._‘





TEA COMPLAINT INVESTIGATOR

SIGN IN SHEET

Special Education Hearing Officer, Mediator, and Complaint Investigator Training

May 1, 2018
Sponsor: Texas Education Agency Course ID# 174015078
Name _Title/Role 2 Signature
Ashley Mezger wﬂtﬁm % W WMD‘V
Keith Swink s R 74,_,/ '

Rilotutren

Michelle Rosales

LC:WKP\ O\l/\b
.’\\JL)‘\\ QW

Naomi Roach

CQW\P\{/\ 4\—&“%{6\!‘_‘0(

Cingd

Stephanie Koch

‘o
Mg






AGENDA
SPECIAL EDUCATION LAW UPDATE AND TRAINING
Hearing Officers, Mediators, And Complaint Investigators

Presented by Perry A. Zirkel,
Attorney and Professor Emeritus of Education and Law, Lehigh University

May 1,2018
8:30 a.m. to 4:00 p.m.
William B. Travis Building, Room # 1-104

8:30-10:00 Child Find (1.50)

Mr. Zirkel, a nationally recognized expert in the field of special education law, will revisit the IDEA's
individualized child find obligation in light of Texas’ systemic plan for corrective action, with special
attention to the overlapping issues of evaluation and eligibility and the particular role of dyslexia,
Section 504, and RTI.

10:00-10:15 - Break -

10:15-12:15 Year in Review (2.00)

Mr. Zirkel will provide a national update of published court decisions since the last annual training
session with special attention to those decisions in Texas and the Fifth Circuit as well as the one-year
aftermath of Endrew F. v. Douglas County School District RE-1.

12:15-1:15 Working Lunch Q & A (1.00)
During this working lunch, Mr. Zirkel will engage in a question and answer dialog with training
participants.

1:15-2:15 Thorny Issue #1: Hearing Officer Orders (1.00)

Mr. Zirkel will examine the intersecting roles of complaint investigators and hearing officers specific to
the importance of well-written, definitive orders in the enforcement process.

2:15-2:30 Break

2:30-4:00 Thorny Issue #2: Statute of Limitations (1.50)

in this segment, Mr. Zirkel will address the scope and effect of the IDEA’s statute of limitations
provisions in light of the corollary Texas law and recent pertinent court decisions,

4:00 Adjourn





TEXAS MAY 2018 SPECIAL EDUCATION LAW UPDATE AND TRAINING
Hearing Officers, Mediators, and Complaint Investigators

Perry A. Zirkel
© 2018

I. Child Find under the IDEA'
« reasonable suspicion®

€ parent request
& dyslexia services®

< 504 plan

€ RTI or other, more broadly, GEI*

€ private diagnoses and IEEs

< failing or declining grades

< nonproficient standardized test scores (e.g., TAKS or STAAR)

€ behavioral problems, including discipline

< therapeutic hospitalization

» reasonable period’

! For the latest case law, see Perry A. Zirkel, Child Find under the IDEA: An Empirical Analysis of the
Judicial Case Law, 45 COMMUNIQUE 4 (May 2017). For the overlap with eligibility, see, e.g., D.G. v. Flour Bluff’
Indep. Sch. Dist., 481 F. App’x 887 (5th Cir. 2012) (denying compensatory education and attorneys” fees because
the child was not eligible during the period in question),

* For the various indicators, see Perry A. Zirkel, The “Red Flags " of Child Find under the IDEA:
Separating the Law from the Lore, 23 EXCEPTIONALITY 192 (2015). For the role of RTIL in the case law, see Perry
A. Zirkel, Response to fntervention and Child Find: A Legally Problematic Iniersection?, EXCEPTIONAL CHILD. (in
press). For relevant court decisions in Texas, compare Spring Branch Indep. Sch. Dist. v. O.W., 72 IDELR { i1
(S.D. Tex. 2017); Krawietz v. Galveston Indep. Sch. Dist., 69 IDELR § 207 (5.D. Tex. 2017); C.C. v. Beaumont
Indep. Sch. Dist., 65 IDELR ¥ 109 (E.D. Tex. 2015); El Paso Indep. Sch. Dist. v. Richard R., 567 F. Supp. 2d 918
(W.D. Tex. 2008) (child find violation); with D.L. v. Clear Creek Indep. Sch. Dist., 68 IDELR q 166 (S.D. Tex.
2016), aff'd on other grounds, 695 F. App'x 733 (5th Cir. 2017); T.C. v. Lewisville Indep. Sch. Dist., [ 16 LRP 6958,
adopted, 67 IDELR 215 (E.D. Tex. 2016} (no child find violation).

3 TEx. EDuc. CODE ANN. § 38.003; 19 TEX. ADMIN. CODE § 74.28.

* 19 TEX. ADMIN. CODE § 89.1011; see also Letter to Ferrara, 60 IDELR % 46 (OSEP 2012) (interpreting
this regulation as not conflicting with IDEA because it does not prohibit referral upon reasonable suspicion of
eligibility).

¥ For the applicable case law, see Perry A. Zirkel, Child Find: The “Reasonable Period” Reguirement, 311
EDucC. L. REP. 9 (2015). For the relevant judicial rulings in Texas, compare Spring Branch Indep. Sch. Dist. v.
O.W., 72 IDELR 7 11 (S.D. Tex. 2017) (4 months not reasonable); El Paso Indep. Sch. Dist. v. Richard R., 567 F.





ta

II. Year in Review

[see separate attachment}

I11. Hearing Officer Orders

[see separate attachment]

IV. Statute of Limitations (s.0.1.)°®
» threshold procedural issue: probably affirmative defense rather than jurisdictional issue’
« the key: KOSHK date® for each individual claim®
— not 2+2 period'® or a Texas analogy to it"!

« the exceptions'’: misrepresentation'® and information-withholding'*

Supp. 2d 918 (W.D. Tex. 2008} (13 months not reasonable), with Dall. Indep. Sch. Dist. v. Woody, 178 F. Supp. 3d
443 (N.D. Tex. 2016), rev'd in part on other grounds, 865 F.3d 303 (5th Cir. 2017) (3 months reasonable); D.A. v.
Houston Indep. Sch. Dist,, 716 F. Supp. 2d 603 (N.D. Tex. 2009}, aff'd on other grounds, 629 F.3d 450 (5th Cir.
2010} (2 months reasonable).

% For an analysis of the lead Third Circuit case and related court decisions from various jurisdictions, see
Perry A, Zirkel, Of Mouseholes and Elephants: The Statute of Limitations for Impartial Hearings Under the
Individuals with Disabilities Education Act, 35 ). NAT’L. ASS’N ADMIN. L. JUDICIARY 305 (2016).

" E.g.. Wong v. State Dep’t of Educ., 71 IDELR § 128 (D. Conn. 2018) (although noting that the Second
Circuit has not definitively resolved this issue); M.G. v. N.Y.C. Dep’t of Educ., 15 F. Supp. 3d 296, 304 (S.D.N.Y,
2014) (citing Somoza v. N.Y.C. Dep’t of Educ., 538 F.2d106, 111 (2d Cir. 2008)); ¢f. Wall Twp. Bd. of Educ. v.
C.M., 534 F. Supp. 2d 487, 492-93 (D.N.J. 2008) (separate 90-day s.o.l. for filing for judicial appeal of IHO
decision). For the allowable prehearing briefing procedure, see T.C. v. Lewisville Indep. Sch. Dist., 116 LRP 6958,
adopted, 67 IDELR 9 215 (E.D. Tex. 2016); G.I. v. Lewisville Indep. Sch. Dist., 61 IDELR 9 298, adopied, 62
IDELR 94 32 (E.D. Tex. 2013).

fa0us.C. §§ 1415(b)(6)(B) and 1415(f)}3XC) (“the date the parent or agency knew or should have
known about the alleged action that forms the basis of the complaint™). Per the IDEA’s express allowance for a
different period (id. § 1415(b)(6)(B)), Texas law provides for a one-year period, rather than the two-year period,
from the KOSHK date. TEX. ADMIN. CODE § 89.1151(c) (*A parent or public education agency must reguest a
hearing within one year of the date the parent or public education agency knew or should have known about the
alleged action that serves as the basis for the request™),

’ E.g., Damarcus v. District of Columbia, 190 F. Supp. 3d 35, 47 (D.D.C. 2016) (ordering the IHO to
“analyz[e] each alleged IDEA violation individually™).

1 E.g., G.L. v. Ligonier Valley Sch. Dist. Auth., 802 F.3d 601, 625 (3d Cir. 2015); Avila v. Spokane Sch.
Dist., 852 F.3d 936, 944 (9th Cir. 2017). These rulings also refer to the KOSHK approach as the “discovery rule.”

"' An additional reason is that the cited Texas regulation does not parallel the second reference in the
IDEA. See supra note 8.

' The burden shifis to the party asserting the exception(s). E.g., G.I. v. Lewisville Indep. Sch. Dist., 61
[DELR 9 298, udopted, 62 IDELR 9 32 (E.D. Tex. 2013).

20 U.S.C. § 1415(N(3)(D) (“if the parent was prevented from requesting the hearing due to—(i) specific
misrepresentations by the local educational agency that it had resolved the problem forming the basis of the
complaint”). For the parallel provision under Texas law, see TEX. ADMIN. CODE § 89.1151(d)(1).

H20 U.S.C. § 1415(N(3)(D) (“if the parent was prevented from requesting the hearing due to—(ii) the local






~ narrow (e.g., intent requirement)'*
— not equitable or minority tolling or continuing violations'®

« the thorny issue: remedial effect'’

+ Texas practice: one-year look back'®

educational agency's withholding of information from the parent that was required under this [IDEA] subchapter to
be provided to the parent”). For the parallel provision, which refers to the information required by the IDEA
regulations, see TEX. ADMIN. CODE § 89.1151(d)(2).

'* £.g., D.K. v. Abington Sch. Dist., 696 F.3d 233, 246-48 (3d Cir. 2012). For Texas examples, see Z.H. v.
Lewisville Indep. Sch. Dist., 65 IDELR § 106 (E.D. Tex. 20135), adopted, 65 IDELR § 147 (E.D. Tex. 2015); G.1. v.
Lewisville Indep. Sch. Dist., 61 IDELR 9 298, adopted, 62 IDELR § 32 (E.D. Tex. 2013); C.H. v. Nw. Indep. Sch.
Dist., 815 F. Supp. 2d 977 (E.D. Tex. 2011). But cf, S.H. v. Plano Indep. Sch. Dist., 487 F. App’x 850, 863-64 (5th
Cir. 2012) (second exception met via inadequately constituted IEP meeting); El Paso Indep. Sch. Dist. v. Richard R.,
567 F. Supp. 2d 918, 944-45 (W.D. Tex. 2008) (second exception met via failure to provide procedural safeguards
notice).

'“ E.g.. D.K. v. Abington Sch. Dist., 696 F.3d at 248; sec also Reyes v. Manor Indep. Sch. Dist., 850 F.3d
251, 255 (5th Cir. 2017) (rejecting general state tolling pravision); D.C. v. Klein Indep. Sch. Dist., 711 F. Supp. 2d
739, 74647 (5.D. Tex. 2010) (rejecting equitable tolling).

TG.L v, Ligonier Valley Sch. Dist. Auth., 802 F.3d at 612; Avila v. Spokane Sch. Dist., 852 F.3d at 625-26
(without limiting redress for timely filed claims and instead providing the complete remedy of compensatory
education for the period of the deprivation). On remand in Avila, the district court concluded that the KOSHK date
was April 25, 2008 at the latest, thus making their April 25, 2010 filing too late for consideration of the claims
arising before the KOSHK date. Avila v. Spokane Sch. Dist., 71 IDELR § 172 (E.D, Wash. 2018).

'® £.g., Krawietz v. Galveston Indep. Sch. Dist., 69 IDELR ¥ 207 (5.D. Tex. 2017); D.L. v. Clear Creek
Indep. Sch. Dist., 68 IDELR 9§ 166 (S.D. Tex. 2016), aff’d on other grounds, 695 F. App'x 733 (5th Cir. 2017); Z.C.
v. Kileen Indep. Sch. Dist., 2015 WL 11123347 (N.D. Tex. Feb. 17, 20135), aff'd mem, 619 F. App’x 318 (5th Cir.
2015); R.C. v. Keller Indep. Sch. Dist., 958 F. Supp. 2d 718 (N.D. Tex. 2013); C.H. v. Nw. Indep. Sch. Dist., 815 F.
Supp. 2d 977 (E.D. Tex. 201 1); Hooker v. Dallas Indep. Sch. Dist., 55 IDELR § 166 (N.D. Tex. 2010); El Paso
Indep. Sch. Dist. v. F.A., 2010 WL 11506526 (W.D. Tex. Feb. 12, 2010), adopted, 2010 WL 11506518 (W.D. Tex.
Apr. 15, 2010); Ariel B. v. Fort Bend Indep. Sch. Dist., 428 F. Supp. 2d 640 (8.D. Tex. 2006); ¢f. Marc V. v. N.E.
Indep. Sch. Dist., 455 F. Supp. 2d 577, 591 (W.D. Tex. 20006), aff'd mem. 242 F. App’x 271 (5th Cir. 2007); Z.H. v.
Lewisville Indep. Sch. Dist., 65 IDELR § 106 {E.D. Tex. 20135), adopted, 65 IDELR § 147 (E.D. Tex. 2015)
(limiting alleged violations to previous year but determining KOSHK date to eliminate earlier ones); Klein Indep.
Sch. Dist. v. Hovem, 745 F. Supp. 2d 700, 748 (S.D. Tex. 2010), rev 'd on other grounds, 690 F.3d (5th Cir. 2012)
(determining whether the KOSHK date was within the one-year look-back period). This cursory practice is also
commeon in other circuits. E.g., Durbrow v. Cobb Cty. Sch.,  F.3d _,  (11th Cir. 2018); Mr. P. v. W. Hartford
Bd. of Educ., 885 F.3d 733, 750 (2d Cir. 2018); LK. v. Missoula Cty. Pub. Sch., 713 F. App. 666, 667 (9th Cir.
2018).
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L. IDENTIFICATION (INCLUDING CHILD FIND)

S D.L. v. Clear Creek Indep. Sch. Dist., 695 F. App’x 733, 70 IDELR 9] 32 (5th Cir.
2017)
+ brief ruling upholding district’s determination that high school student with ED (based
on diagnoses of depression, anxiety, and ADHD) no longer needed special education—
teacher observations weightier than IEE and subsequent truancy was beyond “snapshot™

S M.G. v. Williamson Cty. Sch.,  F. App’x _ , 71 IDELR { 102 (6th Cir, 2018)
» affirmed child find and eligibility rulings in favor of district, concluding that the
district’s RTI, Sec. 504, and evaluative efforts were reasonable and that parents did not
prove that the child needed OT/PT (*We therefore find M.G.'s educators' numerous
assessments a better indicator of her need for special-education services than M.G.'s
doctor's prescription™)

S Durbrow v. Cobb Cty. Sch. Dist.,  F.3d __, 72 IDELR 9 1 (11th Cir. 2018)
+ affirmed child find and eligibility rulings in favor of district, concluding that high school
student with ADHD performed sufficiently well in magnet program with 504 plan and
other GEI and without any “alarming” signs of the need for special education

II.  APPROPRIATE EDUCATION (INCLUDING ESY)?

(P)  Endrew F.v. Douglas Cty. Sch. Dist. RE-1, 137 S. Ct. 988, 69 IDELR 9 174 (2017)

* ruled that the general substantive standard under the IDEA is whether the IEP is
“reasonably calculated to enable [the] child to make progress appropriate in light of the
child’s circumstances,” remanding for application to this student with autism in a self-
contained class [tuition reimbursement case)

P M.C. v, Antelope Valley Union High Sch. Dist., 858 F.3d 1189 (9th Cir. 2017)

+ ruled that district’s unilateral amendment of was a per se procedural violation (based on
parental participation) and failure to specify the AT that the child needed, contrary to
state law, was also prejudicial in terms of parental participation plus remanded for
substantive FAPE (1) shifting B/P to district for adequacy of unilaterally amended
services, and (2) translating Endrew F. as follows: “the school must implement an IEP
that is reasonably calculated to remediate and, if appropriate, accommodate the child’s
disabilities so that the child can ‘make progress in the general education curriculum,’
[citation omitted] commensurate with his non-disabled peers, taking into account the
child’s potential”

20 U.S.C. § 1415(f)(3)(E); 34 C.F.R. § 300.513(a)}(2):
In matters alleging a procedural violation, a hearing officer may find that a child did not receive a FAPE only if
the procedural inadequacies--
(i) Impeded the child's right to a FAPE;
(i) Significantly impeded the parent’s opportunity to participate in the decision-making process regarding the
provision of a FAPE to the parent’s child; or
(iif) Caused a deprivation of educational benefit,
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Brandywine Heights Area Sch. Dist. v. B.M., 248 F. Supp. 3d 618, 69 IDELR Y 212 (E.D.

Pa. 2017)

* upholding IHO’s decision that district failed to provide FAPE based on delayed and
faulty evaluation of child with autism upon transitioning with behavioral problems from
IU program to district kindergarten but that district met substantive standard for FAPE
(under Endrew F.) after the effects of the revised BIP [compensatory education case]

G.L. v. Saucon Valley Sch. Dist., 267 F. Supp. 3d 586, 69 IDELR ¢ 249 (E.D. Pa. 2017)

» upheld substantive appropriateness of self-contained placement of middle-school student
with ED and nonprejudicial effect of procedural violations (e.g., late reevaluation and
FBA)—rejecting parents’ proposed prospective private placement based on capability of
implementation theory

D.B. v. Ithaca City Sch. Dist., 690 F. App’x 778, 70 IDELR § 1 (2d Cir. 2017)

+ ruled that procedural violation of lack of updated testing was not prejudicial and that the
proposed IEP for high school student with SLD met the substantive standard (in
Rowley) for FAPE [tuition reimbursement case)

J.C. v. Katonah-Lewishoro Sch. Dist., 690 F. App’x 53, 70 IDELR ¥ 2 (2d Cir. 2017)

* ruled that district’s proposed 12:1:1 placement for student with multiple disabilities was
not substantively appropriate, concluding that state review officer’s rejection of
pediatric neuropsychologist’s recommendation of 8:1:1 class lacked sufficient, cogent
explanation (w/o addressing Endrew F.) [tuition reimbursement case]

N.W. v. District of Columbia, 253 F. Supp. 3d 5, 70 IDELR § 10 (D.D.C. 2017)

* ruled for parents of student with autism and SLD based on (a) lack of lunch and recess
supports in the [EP (either substantive FAPE under four-corners approach or procedural
in terms of parental participation) and (b) capacity of the school to implement the IEP

C.E. v. Chappaqua Cent. Sch. Dist., 695 F. App’x 621, 70 IDELR 9 31 (2d Cir. 2017)
» upheld rejection of challenges to IHO impartiality and to BIP implementation for child
with autism [tuition reimbursement case]

L.A.S. v. Dep’t of Educ.. State of Haw., 692 F. App’x 842, 70 IDELR § 60 (Sth Cir. 2017)

* brief ruling upholding district court’s determination that parent of child with SLD in
private school did not meet burden of proving predetermination despite troubling
wording of letter regarding child’s placement

C.G. v. Waller Indep. Sch. Dist., 697 F. App’x 816, 70 IDELR 9 61 (5th Cir. 2017)
* upheld substantive appropriateness of IEP for student with autism under Endrew F.
standard, including “appropriately ambitious” (though Michael F. 4-factor text)

LL. v. Knox Cty. Bd. of Educ., 257 F. Supp. 3d 946, 70 IDELR § 71 (E.D. Tenn. 2017)

» upheld procedural and substantive appropriateness of 1EP for student with ID with
behavioral issues, including Endrew F. and LRE, but held that excessive use of gym-mat
ring was seclusion, not time-out, in violation of state special education law, resulting in
order to implement the IEP and BIP that the parent had opposed and to provide 4 hours

of compensatory education
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L.Z.M. v. Rosemount-Apple Valley-Eagan Pub. Sch., 863 F.3d 966, 70 IDELR 4 86 (8th

Cir. 2017)

» ruled that neither the state statute for instruction in Braille nor the IDEA regulation for
accessible instructional materials (NIMAS standard) heightened the substantive standard
under Rowley-Endrew F., thereby upholding the IHO’s decision against student with
visual impairment

Jusino v. N.Y.C. Dep’t of Educ., 700 F. App’x 25, 70 IDELR 9 87 (2d Cir. 2017)
* rejected parents’ claim that one-story school was not capable of implementing the PT
benchmark in their child’s IEP—a model staircase and an outside staircase sufficed

R.A. v. W. Contra Costa Unified Sch. Dist., 696 F. App’x 171, 70 IDELR ¥ 88 (9th Cir.

2017)

* rejected predetermination claim and ruled that district did not deny FAPE by failing to
complete behavior and psychoeducational assessments of ten-year-old with autism
where the parents set precondition of hearing and seeing the assessments

Sch. Dist. of Phila. v, Post, 262 F. Supp. 3d 178, 70 IDELR ¥ 96 (E.D. Pa. 2017)

+ upheld hearing officer’s ruling that district denied FAPE to child with autism by
violating parental participation procedural requirement (and stay-put) and its resulting
harm to both the child and the parents (and deferring to the hearing officer’s calculation
of compensatory education)

S.H. v. Mt. Diablo Unified Sch. Dist., 263 F. Supp. 3d 746, 70 IDELR ¢ 98 (N.D. Cal.

2017}

* ruled that district denied FAPE to child with autism in three separate ways: 1) failing to
specify whether SLT services were group or individual (parental participation), 2)
failing to include general ed teacher on IEP team (also parental participation); and 3)
providing invalid, interim IEP upon transfer from parental private placement w/o IEP
during the summer, upholding remedy limited to SLT compensatory education and order
for full IEP team to formulate full IEP

Dall. Indep. Sch. Dist. v. Woody, 865 F.3d 303, 70 IDELR ¢ 113 (5th Cir. 2017)

» ruled, in unusual facts not clearly covered by the IDEA, that district that failed to
propose an IEP to child with SLD who had become resident from another state while in
local private school was liable for tuition reimbursement only from the point that it
should have proposed an IEP after exercising its child find obligation

M.L. v. Smith, 867 F.3d 487, 70 IDELR ¥ 142 (4th Cir. 2017)
* ruled that the IDEA does not require the IEP to provide religious/cultural instruction; the
“circumstances” in Endrew F. do not include the child’s preferred religion

Rachel H. v. Dep’t of Educ., State of Haw., 868 F.3d 1085, 70 IDELR ¥ 169 (9th Cir.

2017)

+ ruled that the IEP requirement for “location,” although narrower than “placement,” does
not procedurally require every 1EP to identify the anticipated school where special
education services will be delivered—here reasonably understood and. thus, not required
for parental participation or student benefit/progress
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F.L.v. Bd. of Educ. of Great Neck U.F.S.D., 274 F. Supp. 3d 94, 70 IDELR ¥ 182

(S.D.N.Y.2017)

* ruled that 1) the district provided parents with meaningful opportunity for participation;
2) the IEPs met the Endrew F. standard, and 3) the child with SLD and other disabilities
was not entitled to ESY  [tuition reimbursement/compensatory education case]

McLean v. District of Columbia. 264 F. Supp. 3d 180, 70 IDELR 202 (D.D.C. 2017)

* remanded to [HO for clearer determination of whether procedural violation, which was
lack of observation in initial evaluation of child with ADHD, resulted in requisite loss of
parental participation or student benefit/progress (after this evaluation determined the
child not 1o be eligible, although the evaluation the following year found the child was
eligible

R.E.B. v. Dep’t of Educ.. State of Haw., 870 F.3d 1025, 70 IDELR § 194 (9th Cir. 2017)

+ ruled that district denied FAPE for child with autism who was transitioning from private
to public placement by 1) not specifying the transition services needed between
academic environments to meet the supplementary aids and services requirement for the
IEP; 2) not sufficiently meeting the LRE requirement for the contents of the [EP; and 3)
failing to specify the ABA methodology where it played a critical role in his education,
although rejecting the parents’ claim that the IEP needed to specify the qualifications of
the service provider (here, his aide)

Richardson v. District of Columbia, 273 F. Supp. 3d 94, 70 IDELR 9§ 195 (D.D.C. 2017)

« ruled that initial eligibility evaluation was appropriate, despite district’s subsequent
determination after IEE that the child was eligible, concluding that even if the alleged
deficiencies (e.g., use of outdated testing data) constituted procedural violations, the
parents failed to meet their burden of proof that the child, if procedural violations were
cured, would have been eligible

Tamalpais Union High Sch. Dist. v. D.W., 271 F. Supp. 3d 1152, 70 IDELR 9 230 (N.D.

Cal. 2017)

« affirmed IHO’s rulings that procedural violations of failure to provide mental health
assessment and sufficiently clear offer of SLT services to student with OHI/SLI
constituted denial of FAPE for one of the two years at issue and that the IEP for the
other year was substantively appropriate without counseling as a related service
(applying Endrew F.) and without a smaller class size

N.B. v. N.Y.C. Dep’t of Educ., 711 F. App’x 29, 70 IDELR ¥ 245 (2d Cir. 2017)

* upheld the substantive appropriateness under Endrew F. of the district’s proposed IEP
for child with autism, concluding with deference to the review officer that the 1EP’s
failure to mandate DIR/Floortime method was not a denial of FAPE and that the parents
did not prove that the school was not capable of implementing the IEP  [tuition
reimbursement case]
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N.P. v. Maxwell, 711F. App’x 713, 71 IDELR { 53 (4th Cir. 2017)
« reversed district court’s ruling for parents of twice-exceptional ninth grader due to lack
of sufficient explanation for overturning hearing officer’s decision and remanded the
case to the hearing officer for reconsideration in light of Endrew F. [tuition
reimbursement case]

R.C. v. Bd. of Educ. of Wappingers Cent. Sch. Dist., 705 F. App’x 29, 71 IDELR 9 54 (2d

Cir. 2017)

» upheld the appropriateness of the district’s proposed private therapeutic placement of
high school senior with PDD rather than the parents’ unilateral private placement
[tuition reimbursement case]

J.P. v. City of N.Y. Dep’t of Educ.,  F. App’x __, 71 IDELR ¥ 77 (2d Cir. 2017)

« affirmed substantive appropriateness under Endrew F. standard of IEP and rejected the
procedural appropriateness challenges based on alleged predetermination and failure of
FBA-BIP to meet state standards [tuition reimbursement case]

Sch. Dist. of Phila. v. Kirsch. __ F. App’x __, 71 IDELR ¥ 123 (3d Cir. 2018)

* affirmed that district’s failure to have IEP for twins with autism ready at the start of the
school year was a procedural violation that significantly impeded the parents’
opportunity for participation [tuition reimbursement case]

Endrew F. v. Douglas County Sch. Dist. RE-1, F.Supp.3d _ , 71 IDELR Y 144 (D.

Colo. 2018)

* on remand from the Supreme Court (supra), ruled that the proposed IEP for the fourth
grader with autism did not meet the new, refined substantive standard for FAPE in light
of the his minimal academic and functional progress, including the impact of his
escalating maladaptive behaviors [tuition reimbursement case]

E.F. v. Newport Mesa Unified Sch. Dist.. __ F. App’x _, 71 IDELR 9 161 (Sth Cir. 2018)

» upholding, in brief opinion on remand, that district’s IEPs met Endrew F. substantive
standard for FAPE for nonverbal child with autism, with limited exception for AT
evaluation and services

Pavelko v. District of Columbia. _ F. Supp. 3d__, 71 IDELR 165 (D.D.C. 2018)

* upheld procedural and, under Endrew F., substantive appropriateness of first proposed
IEP of child with autism and ADD (although THO ruled and district did not appeal that
the updated proposed IEP nine months later was not appropriate) [tuition
reimbursement case)

J.K. v. Missoula Cty. Pub. Sch., 713 F. App’x 666, 71 IDELR ¥ 181 (9th Cir. 2018)
* brief ruling rejecting predetermination and substantive FAPE claims of gifted student
with ED [tuition reimbursement case]

AW.v.N.Y.C. Dep’t of Educ.. __ F. Supp.3d __, 71 IDELR 198 (S.D.N.Y. 2018)

* ruled that proposed placement for student with SLD (ADHD) in an integrated co-
teaching class was not appropriate due to his distractibility, sensory challenges, and
school psychologist’s lack of pertinent specific support  [tuition reimbursement case]
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Ay Mr. P v. W. Hartford Bd. of Educ., 885 F.3d 735, 71 IDELR § 207 (2d Cir. 2018)
+ rejected child find and a whole host of other alleged procedural FAPE claims, mostly
based on lack of loss to parent or 10™ grader with ED — also upholding substantive
FAPE, finding that the previous Second Circuit standard comported with Endrew F.

PIS  5.C.v. Chariho Reg’l Sch. Dist.,  F. Supp.3d _, 72 IDELR 920 (D.R.I. 2018)

» reached mixed results for the substantive appropriateness of two IEPs that preceded the
one the [HO addressed—the first one, w/o justifiable reason, did not meet the bare
minimum (“the IDEA does not provide for ‘preliminary’ IEPs™) for the return to school
of this child with ED, including school avoidance, but the second one belatedly
corrected these deficiencies

IIl.  MAINSTREAMING/LRE?

P Sch. Dist. of Phila. v. Post (supra)
* ruled that removal of kgn. student with autism for 45-90 minutes per day violated the
Oberti test for LRE  [compensatory education case)

S B.E.L. v. Haw. Dep’t of Educ.,  F. App’x __, 71 IDELR ¥ 162 (9th Cir. 2018)
» upheld more restrictive placement than parents’ preferred inclusionary placement for
student with dyslexia/SLD based on Rachel H. multi-factor test

IV. ATTORNEYS FEES

S C.G. v. Winslow Twp. Bd. of Educ., 704 F. App’x 179, 70 IDELR § 114 (3d Cir. 2017)
* upheld reduction in attorneys’ fees award from $260K to $47K based on excessive
billing (at agreed upon rate of $425/hr.) for experienced parent special education
attorney

P M.R. v. Ridley Sch. Dist., 868 F.3d 218, 70 IDELR 9§ 141 (3d Cir. 2017)
* ruled that obtaining stay-put order does qualifies the parents for attorneys® fees when
accompanied by retrospective equitable relief)

A Jefferson Cty. Bd. of Educ. v. Bryan M., 706 F. App’x 510, 70 IDELR § 145 (11th Cir.
2017)
» ruled that, despite mooting the case by withdrawing their child from the district after
IHO decision that ordered new IEP and training, parents were prevailing parties for the
purpose of attorneys’ fees because they obtained a judgment they were entitled to
enforce

S G.B. v. Easton Area Sch. Dist., 264 F. Supp. 3d 690, 70 IDELR § 171 (E.D. Pa. 2017)

* ruled that parents who obtained much of what they sought in a records case after IHO’s
denial of dismissal motion, which was subsequently settled, met only the first criterion
(material alteration in parties’ legal relationship) but not the second criterion (judicial
sanctioning) for prevailing party status for attorney fees

? See also Dear Colieague Letter, 69 IDELR § 106 (OSEP 2017) (LRE of preschool children — 50% standard).
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P H.E. v. Walter D. Palmer Learning Partners Charter Sch., 873 F.3d 406, 70 IDELR 9 244
{(3d Cir. 2017)
» ruled that plaintiff-parent is prevailing party for attorneys’ fees upon vindicating a
purely procedural right under the IDEA (in this case, a hearing) even if the relief
obtained is not temporary forward-looking injunctive relief

§ T.B. v. San Diego Unified Sch. Dist.,  F. Supp.3d ___, 71 IDELR 1 195 (S.D. Cal.
2018)
* reduced attorneys’ fees award in long-standing dispute from requested $2.2 million to
$.9 million based on parents’ limited success

V. REMEDIES
A. TUITION REIMBURSEMENT
P A.W.v.N.Y.C. Dep’t of Educ. (supra); J.C. v. Katonah-Lewisboro Sch. Dist. (supra)

» ruled that private school met reasonably-calculated standard for the student with autism
and that the equities favored reimbursement

(P)y  LT.v.Dep’t of Educ.. State of Haw., 695 F. App’x 227, 70 IDELR ¥ 144 (9th Cir. 2017)
* ruled that “hindsight,” based lack of progress at the unilateral placement, is an equitable
consideration but not part of the separable issue of the appropriateness of said placement
in the multi-step test for tuition reimbursement

P Sch. Dist. of Phila. v. Kirsch (supra)
» ruled that equities supported reimbursement award and that the award should be
extended to include aide and OT/SLT that parents provided to make the private school
program appropriate

B. COMPENSATORY EDUCATION®

P Doe v. E. Lyme Bd. of Educ., 262 F. Supp. 3d 11, 70 IDELR § 99 (D. Conn. 2017)

+ ruled that compensatory education services order (by Second Circuit) for “analogous
services” referred to those based on the student’s current needs rather than being limited
to those in the child’s prior, disputed IEP and that dollar-for-dollar Reid calculation for
stay-put violation amounted to net award, after reimbursement, of $203.5K in an escrow
account

(P)  Butler v. District of Columbia, 275 F. Supp. 3d 1, 70 IDELR § 149 (D.D.C. 2017)

» rejecting IHO’s refusal to award compensatory education based on insufficient expert
evidence, remanding to the [HO the requisite qualitative calculation via (a) allowing
the parties to submit additional evidence and/or (b) ordering assessments needed to
make this determination

* For the latest treatment, see Perry A. Zirkel, *Compensatory Education under the IDEA: The Next Annotated Update
of the Law,” West's Education Law Reporter, 2016, v. 336, pp. 654-666. For the difference between the quantitative and
qualitative approaches, see, e.g., Perry A. Zirkel, “The Two Competing Approaching for Calculating Compensatory Education
under the IDEA: An Update,” West's Education Law Reporter, 2017, v. 339, pp. 10-21.
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(P)  S5.C.v. Chariho Reg’l Sch. Dist. (supra)
+ after upholding IHO ruling that parents’ proposed residential placement was sufficiently
tailored to the individual needs of this middle school student with ED, remanded to the
IHO to determine the amount of compensatory education that is due taking into account
the two periods of denial of FAPE and the conduct of the parties (including parents’
walking out of IEP meeting with their attorney)

C. OTHER REMEDIES (INCLUDING IEE REIMBURSEMENT)’

S Avila v. Spokane Sch. Dist., 686 F. App’x 384, 69 IDELR ¥ 204 (9th Cir. 2017)

* ruled that the parent was not entitled to IEE at public expense where the district’s
evaluation was appropriate, here specifically that the reevaluation of child with autism
(Asperger disorder) included SLD in reading and writing though not under labels of
dyslexia and dysgraphia

S B.G. v. City of Chi. Sch. Dist. 299, 242 F. Supp. 3d 186, 69 IDELR ¢ 177 (N.D. Ill. 2017)
* upheld IHO’s denial of IEEs at public expense base on rulings that the district’s
specialized evaluations (e.g., PT, OT, and assistive technology) were appropriate (and
rejecting label v. need dichotomy)

VI. OTHER IDEA [SSUES

P DL v. District of Columbia, 713 F.3d 120, 70 IDELR % 59 (D.C. Cir. 2017)

* in the latest in a long-standing class-action case challenging the district’s child find
practices, rejected the district’s challenges of mootness, class certification (four
subclasses), and the injunctive relief (in terms of both legal authorization and
evidentiary support)

S LL. v. Knox Cty. Bd. of Educ. (supra)

* ruled that parents lacked private right of action to claim SEA interference with
complaint procedures and, although they had right of action to sue SEA under IDEA
supervision obligation and under § 504/ADA, they failed to establish a sufficient claim
under either one in this case

A L.M.P. v. Sch. Bd. of Broward Cty., 879 F.3d 1274, 71 IDELR § 101 (11th Cir. 2018)
+ affirmed that the parents of triplets with autism lacked standing to challenge, as a
procedural violation of predetermination, the alleged district policy of not including
ABA services in IEPs because their children’s 1EP provided for PECS, an ABA-based
intervention

* For a useful checklist of IHO analysis of IEEs at public expense, see Perry A. Zirkel, “Independent Educational
Evaluation Reimbursement: The Next Update,” West’s Education Law Reporter, 2017, v. 341, pp. 555-563.
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VIL. SECTION 504/ADA Issues®

\Y

(P)

Pis

(P)/S

P)(S)

Doe v. Columbia-Brazoria Indep. Sch. Dist., 855 F.3d 681, 69 IDELR 9 262 (5th Cir.

2017)

« upheld dismissal of § 504/ADA peer-harassment liability claim of third grader with IEP
— failure to show connection between the sexual assault (in the bathroom) and the
disability (specifically, the testing accommodation outside the classroom)

D.V. v. Pennsauken Sch. Dist., 247 F. Supp. 3d 464, 69 IDELR § 250 (D.N.J. 2017)
« rejected parent’s § 504/ADA retaliation claim for lack of causal link between bullying
complaints and alleged adverse actions’

1.Z.M. v. Rosemount-Apple Valley-Eagan Pub. Sch. (supra)
* rejected § 504 and ADA claims of student with visual impairment as precluded by the
IDEA ruling (despite “minor variations™) and as lacking bad faith or gross misjudgment

Luong v. E. Side Union High Sch. Dist., 265 F. Supp. 3d 1045, 70 IDELR ¥ 90 (N.D. Cal.

2017)

» denied dismissal of § 504/ADA money damages claim of twins with autism that failure
to consider integrated placement amounted to deliberate indifference

J.S. v. Houston Cty. Bd. of Educ., 877 F.3d 979, 70 IDELR 9 219 (1 1th Cir. 2017)

» preserved § 504/ADA claim to determine deliberate indifference with regard to removal
of student with disabilities from the classroom but not with regard to resulting physical
and verbal abuse in the weight room — principal and two teachers had requisite
knowledge and corrective-action authority

Scott v. City of Albuquerque, 711 F. App’x 871, 56 NDLR Y 42 (10th Cir. 2017)

» affirmed summary rejection of ADA claim of student with bipolar disorder because he
did not show that the school resource officer arrested and handcuffed him because of his
disability

A.V.v. Panama-Buena Vista Union Sch. Dist. __ F. Supp. 3d _, 71 IDELR 929 (E.D.

Cal. 2017)

* dismissed § 504 discrimination and retaliation claims against individual defendants but
not against district, for student with 504 plan whom the district expelled, afier
manifestation determination, for sexual battery of another student

Marshall v. N.Y.S. Pub. High Sch. Athletic Ass’n, _ F. Supp.3d _, 71 IDELR 1 58
(W.D.N.Y. 2017)

* denied dismissal and motion for preliminary injunction for student with POTS who
sought exception to eight-semester eligibility rule for interscholastic basketball under §
504

®Fora comprehensive source, see PERRY A. ZIRKEL, SECTION 5304, THE ADA AND THE SCHOOLS (2016) (available from
LRP Publications, www.Irp.com or tel. 800-341-7874).
7 The court also ruled that the state’s anti-bullying law did not provide a private right to sue.
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S A.H. v. Ill. High Sch. Ass’n, 881 F.3d 587, 71 IDELR § 121 (7th Cir. 2018)
* ruled that requested accommodations of high school runner with cerebral palsy for state
athletic association, which concerned qualifying times for para-ambulatory athletes for
state finals and establishing a para-ambulatory division for its annual 5K race, did not
meet the applicable “but for” analysis and, in any event, was a fundamental alteration,
rather than reasonable accommodation, under Section 504 and the ADA

Ay Estate of Barnwell v. Watson, 880 F.3d 998, 71 IDELR { 122 (8th Cir. 2018)
* affirmed summary denial of § 504 liability claim of parents of student with disability
who committed suicide in the wake of bullying—lack of bad faith/gross misjudgment
and deliberate indifference, without deciding which of these two standards is applicable

AY Poliack v. Reg’l Sch. Unit 75, 886 F.3d 75, 71 IDELR ¥ 206 (1st Cir. 2018)

* ruled that student with multiple disabilities, including autism, was not entitled to wear
audio recording device in school under ADA’s effective communication regulation
based on the failure to prove the threshold necessary element of effectiveness, or
demonstrable benefit
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ADA
ADAAA
ADHD
BIP
C.F.R.
ED
ESY
FAPE
FBA
IDEA
IEE
IEP
IHO
infra
LRE
OHI
oT
Part C
POTS
PT

§ 504
SEA
SL
SLD
SLI
SLT
supra
U.s.C.

Glossary of Acronyms and Abbreviations

Americans with Disabilities Act

Americans with Disabilities Act Amendments Act
attention deficit hyperactivity disorder
behavior intervention plan

Code of Federal Regulations

emotional disturbance

extended school year

free appropriate public education

functional behavior analysis

Individuals with Disabilities Education Act
independent educational evaluation
individualized education program

impartial hearing officer

cross reference to subsequent citation

least restrictive environment

other health impairment

occupational therapy

IDEA provisions specific to infants and toddlers (i.e., ages 0-3)
postural orthostatic tachycardia syndrome
physical therapy

Section 504 of the Rehabilitation Act

state education agency

speech and language

specific learning disability

speech and language impairment

speech and language therapist

cross reference to earlier, full citation
United States Code (i.e., federal legislation)
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DO0’S AND DON’T’S OF IHO REMEDIAL ORDERS

Perry A. Zirkel
© 2018

Impartial hearing officers (IHOs have broad equitable authority under the IDEA for a wide
variety of remedies that are both prospective' and, as exemplified by tuition reimbursement and
compensatory education, retrospective.” This brief outline provides a variety of so-called “Do’s”
and “Don’t” from a personal perspective in writing decisions and studying the relevant case law.
[t is intended as a stimulus for discussion rather than a definitive or complete determination of
prudent practice, with due latitude for applicable and defensible state differences.

Do’s:

Doing equity includes prospective and. where warranted, retrospective relief to remedy the
violations, resolve the dispute, and minimize problems with administrative enforcement and
judicial review. For this purpose, it is essential to write a remedial order that is:

* workable, enforceable, and provable

* clear to not only the parties but also, at least equally importantly, the SEA enforcement
personnel’

* tailored to fit not only the scope and severity of the violations but also the sequence of the
issues

* clearly answers the questions of what, who, and when
* creative and effective within the boundaries of your legal authority

* timely and final

' Eg. Perry A. Zirkel, The Remedial Authority of Hearing and Review Officers under the Individuals with
Disabilities Education -Act: The Latest Updare, 37 J. NAT'L ASS'N OF ADMIN, L. JUDICIARY 5035 (2018).

*E g, Perry A. Zitkel, Compensatory Education Services: The Next Annotated Update of the Law, 336
EDUC. L. REP. 654 (2016); Perry A, Zirkel, Two Competing Approaches for Calculating Compensatory Education
under the IDE: An Update, 339 EDUC. L. REP. 10 (2017); Perry A. Zirkel, Twition and Related Reimbursement
under the IDEA; A Decisional Checklist, 282 Educ. L. Rep. 785 (2102).

¥ This best practice applies at least as much 10 stay-put orders. £. £. A.B. v, Baltimore City Bd. of Educ.,
66 IDELR 140 (D. Md. 2015).






Don’t’s:

* issuing an order specific to an issue not within the IHO's jurisdiction (or at least without a
specific determination of jurisdiction when clearly in question)

- e.g., private school consultation comPIaints and parental complaints for privately
placed children other than child find

— e.g., revocation of consent for special education services’

- However, IHOs have authority to issue prospective order for procedural violations
determined not to constitute denial of FAPE.®

* issuing an order beyond the issues and/or time period of the case

— e€.p., after deciding that the district’s present placement was not appropriate and that
the parent’s proposed private placement was appropriate, an [HO ordered not only
placement at the proposed private school but also “developing a timetable for the
reintegration of the Student back to a less restrictive placement in the Public Schools
when it is, in the opinion of the IEP team members and with Parents' involvement,
appropriate to do so*”’

- e.g., after finding procedural violation in relation to the child, ordering the district to
“review and revise its special education policies and procedures to ensure that staff
at the Student's school are aware of and follow prior written notice requirements™®

- e.g., acknowledging that placement was not at issue but then ordering the district to
convene an 1EP meeting to review the results of 1EEs to determine whether the
child’s placement was the LRE

s issuing an order without the direct nexus to supporting factual findings and legal
conclusions

- e.g., ordering provision of a staff member to supervise a student’s truancy when
truancy was no evidence regarding the student’s attendance, much less the resulting
need for a staff member for this purpose’

* 1d. § 300.140(a)-(b).

3 Id. § 300.300(b)(4)ii).

©20 U.S.C. § 1415(N(3NENiii). For application of this provision and its interaction with attorneys’ fees,
see, e.g.,, Dawn G. v, Mabank Indep. Sch. Dist., 63 IDELR 9 63 (N.D. Tex. 2014).

7 City of Chicago Sch. Dist. 299, 111 LRP 75112 (Ill. SEA 2011).

® District of Columbia Pub. Sch., 109 LRP 29911 (D.C. SEA 2009).

? Pearson v. District of Columbia, 923 F. Supp. 2d 82 (D.D.C. 2013).





- e.g., ordering various steps and services that the record evidence contradicted'®

* failing to show calculus (i.e., approach and its application) for compensatory education'!

- e.g., ordering two summers of ESY, without any explanation, for the district’s denial
of FAPE from July 2009 to November 2011
* confusing prospective placement with retrospective relief and not showing adequate basis
or proper procedures

— e.g., ordering advance payment of $95k for home-based program for the coming
year w/o clear basis of criteria and calculation

- e.g., ordering tuition reimbursement for the past year and the coming year

* rendering orders or recommendations when the parent did not prevail on any of the issues

~ e.g., after ruling that the parents failed to meet their burden for their various
challenges to the appropriateness of the district’s proposed placement,
recommending another placement that is “likely the most appropriate”—and adding
a separate order that the District “will be obligated to conduct a full case study re-
evaluation of the Student”

* issuing a remedial order that is not final
~  e.g., retaining jurisdiction for enforcement that extends beyond the required timeline

for finality

* issuing a remedial order that is extends indefinitely or too far in the future'

'®L.0. v. E. Allen Cty. Sch. Corp., 58 F. Supp. 3d 882 (N.D. Ind. 2014).

"' Eg., Streck v. Bd. of Educ., 280 F. App’x 66 (2d Cir. 2008); Somberg v. Utica Cmty. Sch., 67 IDELR 1
233 (E.D. Mich. 2016); Cupertino Union Sch. Dist. v. K.A_, 75 F. Supp. 3d 1088 (N.D. Cal. 2014); Copeland v.
District of Columbia, 82 F, Supp, 3d 462 (D.D.C. 2015).

'* However, the IDEA regulatory one-year limit applies to orders of IDEA complaint investigators, not
those of IDEA hearing officers. Letter to Zirkel, 68 IDELR § 142 (OSEP (2016) (interpreting 34 C.F.R. §
300.600(e)).





Maybe’s:

The case law is not clearly settled with regard to other remedial issues, thus warranting particular
care and caution upon considering them:

* ordering a placement that neither party proposed

» ordering the hiring of consultants

* ordering iraining, especially where not tied and shaped specifically to the violation
* ordering enforcement of settlements and/or prior IHO decisions

* ordering tuition reimbursement as compensatory education"’

Open Q’s:
* appropriate remedy for violation of’

—  significantly impeding the parent's opportunity to participate in the decision-making
process regarding the provision of a FAPE 1o the parent's child?

- LRE?

~ abuse of process (repeated filings)?

"' Spring Branch Indep. Sch. Dist. v. 0.W., 72 IDELR 9 11(S.D. Tex. 2018).





V. REMEDIAL ORDERS EXERCISE

Examine the summary of the distilled basis in the lefi column of this impartial hearing officer
(IHO) decision, and then constructively critique, including revising, the written order in the
column on the right for one of the following nwo IHO decisions (from Hlinois).

4/20/12 THO DECISION

Facts:

* 1/3/11 placement in sp. ed.
class and belated placement in
therapeutic day school on
2/17/12

Reguested Relief®

« compensatory education via
Orton-Gillingham tutoring

* occupation therapy (OT)
independent educational
evaluation (IEE) at public
expense

Rulings:

+ district failed to provide
appropriate placement from
1/3/11 10 2/17/12

+ parent is entitled to OT IEE at
public expense {due to its
inappropriate OT evaluation)

Order:

* “Beginning no later than May 21, 2012, Student shall be provided with direct
individual Wilson Reading instruction at District expense by a certified Wilson
Reading System instructor or instructors of Parent's choice for a period of 2
calendar years from the date the instruction begins at a frequency of 5 calendar days
per week for 1 hour per day outside of his regular school hours . . ., and that any
instruction that is not provided as ordered due to the instructor's unavailability,
holidays occurring during the week, or lack or failure of transportation, if necessary
for Student to receive instruction, shall be made up, even if it must be scheduled
beyond the designated two-year period. That District shall provide or otherwise
bear the expense of safe, reliable transportation, if needed, to and from the location
of the Student's Wilson [nstruction.

» That Student shall receive an independent occupational therapy assessment,
including in school observation and preparation of written report, by a certified
occupational therapist of Parent's choice at District expense, that the independent
evaluator shall be allowed access to Student’s educational placement and the staff
therein in assessing Student, and that an |EP conference shalt be convened to
consider the results of that assessment no later than June 20, 2012.

» That the aforesaid Wilson instructor(s) and independent occupational therapist

shall be invited to participate in Student's future |EP meetings at District expense.”






12/11/11 THO DECISION

Facts:

= 8/4/11 IEP team meeting
changed child’s placement
from Kirby School (approved
nonpublic school) to regional
public entity’ self-contained
class despite parent’s dissent

Requested Relief:

* compensatory education and
prospective placement with
addition of 1:1 aide

Rulings:

» district denied parent
opportunity for meaningful
participation in the IEP
process, including failure to
consider Kirby’s
recommendation to add 1:1
aide

Order:

» “The District will convene an IEP team meeting located at the Kirby . . . School no
later than January 31, 2012. The District shall invite the Parents, the Kirby
administrator and all Kirby teachers and related service providers currently serving
the Student at the Kirby School. ... The I[EP team will consider at this IEP team
meeting the Student's present levels of performance and determine goals and
objectives (and all other issues as required of IEP team meetings for the purpose of
developing a completed 1EP under the rules and regulations of the IDEA and the
State of XXXX that are determined necessary to meet the Student's current needs as
they can be met at the Kirby school for the remainder of [the 2011-12] school year).
* Because of the obvious mistrust between the School District’s special education
director and the parents, the IEP team meeting(s) for the Student that need to be
conducted beginning with the 1IEP meeting ordered herein and continuing through the
2012-2013 school year shall be conducted by an administrator qualified to conduct
IEP team meetings other than the special education director. At the District's option,
Principal Bucci, if qualified, or the [special education administrator of the regional
unit], Dr. Generva Walters, who demonstrated at the hearing to be a knowledgeable
and professional administrator . . . may serve in this capacity. . . . Should this
happen, the District must provide the Parents with proper prior written notice. . . .

* At the IEP team meeting to be conducted no later than January 31, 2012, the [EP
team shall fully examine and discuss whether or not a part-time I:1 aide is necessary
for the Student and include in the IEP completed for the Student the amount of time
determined as appropriate for the provision of a part-time 1:| aide, if any. If the

decision of the IEP team is to provide the aide as a related service for the Student, as

required by the IDEA, the District shall pay 100% of the cost of this related service.






* The District is barred from seeking an alternative placement, not specifically agreed
to in writing by the Parents, for the remainder of the 2011-2012 school year and the

entirety of the 2012-2013 school year. . ..
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AGENDA
SPECIAL EDUCATION LAW TRAINING
Hearing Officers, Mediators, and Complaint Investigators

8:30-10:00

10:00-10:15
10:15-11:00

11:00-11:45

11:45-12:15
12:15-1:00

1:00-2:00

2:00-2:30

2:30-2:45
2:45-3:15

3:15-4:00

4:00

Presented by Mark C. Weber,
Professor, DePaul University College of Law

November 16, 2018
8:30 a.m. to 4:00 p.m.
Educational Service Center, Region Xl

Child Find (1.5

Mr. Weber, a nationally recognized expert in the field of special education law, will review the IDEA’s
individualized child find obligation with special attention to evaluation, suspected areas of disability, and
eligibility issues. He will aiso explore the role that dyslexia, Section 504, and multi-tiered systems of
support (or RTi} sometimes play in the child find process.

Break

Free and Appropriate Public Education (.75)

Mr. Weber will provide an overview on developments in special education law with respect to FAPE
determinations.

IEP Process and Implementation (75)

Mr. Weber will discuss legal issues related to IEPs, including their content, implementation, review and
modification, required participants in their development and the parent’s role in that process,

Break

Working Lunch Q & A: Hearing Procedure and Management (75)

During this working lunch, Mr. Weber will engage in a question and answer roundtable discussion with
training participants related to hearing procedure and management issues such as, witnesses, conduct of
hearings, powers, and sanctians.

Least Restrictive Environment, Related Services, Post-Secondary Transition
Services (10)

In this section, Mr. Weber will examine these issues, the possible interplay between them, and the role they
play in FAPE determinations.

Student Behavior and Discipline ()

Mr. Weber will review legal issues related to behavior, behavior interventions, suspension or expulsion,
interim alternative placements, and manifestation determinations.

Break
Stay Put and Related Issues (s)

Mr. Weber will discuss issues related to the maintenance of placement required by the IDEA when a parent
files a request for a due process hearing (or during the pendency of any other proceeding under the IDEA).

IDEA Remedies (.75)

Mr. Weber will discuss remedies available under the IDEA, including prospective remedies such as
compensatory education.

Adjourn
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Special Education Law

Mark C, Weher
Texas Program, November 16, 2018

Child-Find, Evaluation, Eligibility

* Fundamentais
— Federal and State Provisions

— Child Find (Fayette Cnty. v. LM., Doe v. Metro
Nashville}

— Evaluation (Dallas v. Woody, Seth B.,)
— Eligibility {Alvin Independent, Mr. 1.)

Child-Find, Evaluation, Eligibility

* Current Developments
— Identification Rates (Texas Educ. Agency, etc.)

— Child Find {Lauren C., Durbrow, Mr. P, A.L., Spring
Branch v. O.W.)

= Need for and Timeliness of Evaluation {Krawietz,
A.L., Spring Branch v, O.W.)

— Transfers (Dallas v. Woady, Anonymous)

= Eligibility in General {Durbrow, L.J., Doe v. Cape
Elizabeth, Lisa M.}






Child-Find, Evaluation, Eligibility

* Ongoing Controversies

— Evaluation in All Areas of Suspected Disability
(Timothy 0.}

—RTI {M.M.)
— Parental Rights {I.R.)

- Independent Evaluation {Anonymous, Carroll,
Savit)

— Dyslexia and Autism (Dear Colleague)
= Eligibility in General

11/15/2018

Free, Appropriate Public Education

* Fundamentals

— Statutes and Regulations

— Rowley

—EndrewF.
* Current Developments (Parrish, M.L., A.L.)
* Ongoing Controversies

= Applying Endrew F. {Johnson, K.D., Mr. P, M.L.,
C.G., EndrewF, Q& A

= Criticizing Continued Reliance on Older Caselaw

IEP Process and Implementation

* Fundamentals
= Statutes and Regulations
= Commaents in Rowley
* Current Developments (Mr. P, Rachel H., Dallas

v. Woody, M.C. v. Antelope Valley, A.L., Spring
Branch v. O.W, Lisa M.}






IEP Process and Implementation

* Ongoing Controversies

= Parental Rights and Responsibilities {(Rockwall,
Andel, Savit)

— Dissenting Opinions (Zirkel)

11/15/2018

LRE, Related Services, Transition

* Fundamentals
— Statutes and Regulations

- Cases {Daniel R.R., Oberti, Rachel H., Tartro,
GarretF)

¢ Current Developments
—LRE{L.H., A.B.)

— Behavior Services (Endrew F., Spring Branch v.
oW.)

- Assistive Technology (M.C., E.M.)

LRE, Related Services, Transition
* Ongoing Controversies

- Related Services Reimbursement (Doe v. East
Lyme})

— Transition {Pugh, Dude, Spitzer-Resnick)






Student Behavior & Discipline

* Fundamentals
- Statutes and Regulations
- Cases (Honig, 5-1, Chris D.)
= Dear Colleague

* Current Developments

~ Behavior Services (Endrew F, Spring Branchv.
ow,)

- Expedited Hearings {Fletcher)

11/15/2018

Student Behavior & Discipline

* Current Developments

= Interim Alternative Settings (Olu-Cole)
* Ongoing Controversies

~ Short-Term Removals {Mason)

~ Restraint and Seclusion (Parrish, Section 504-ADA
and Fourth Amendment Litigation)

Stay-Put

* Fundamentals

=20 U.5.C. § 21415(j)

—Honigv. Doe
* Current Developments {Anonymous)
* Ongoing Controversies

- Determining the Stay-Put Placement {Rena C.,
N.E.}

— Lacation-Specificity, etc. (D.M.)






IDEA Remedies

* Fundamentals

= Orders for Future Conduct (Burlingtan, Q.C-C.,
D.C.)

= Tuition Reimbursement (Burlington, Florence Cnty.

v. Carter, 20 U.S.C. § 1412(a)(10){C}, Forest Grove
Sch, Dist. v. TA., Cleveland Heights}

- Compensatory Education (Jefferson Cnty. Bd. of
Educ. v. Breen, Lester H., G. v. Fort Bragg
Oependent Schs.}

11/15/2018

IDEA Remedies

¢ Current Developments and Ongoing
Controversies
— Limitations {Reyes, Durbrow, G.L., Zirkel)

= Tuition Reimbursement {(Rockwall v, M.C., Spring
Branch v. O.W)

— Measure and Character of Compensatory
Education (Reid, Boose, M.5. v. Utah)
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Child-Find, Evaluation, Eligibility

Fundamentals

(1) Eederal and State Provisions

20 U.S.C. § 1401(3) (child with a disability definition), (9) (free, appropriate public education
definition), (29) (special education definition), (30) (specific learning disability definition)

20 U.S.C. §§ 1412(a)(1) (free, appropriate public education guarantee), (a)}(3) (child find), (a)(7)
(evaluation)

20 U.S.C. §1414(a) (evaluations, parental consent, reevaluations), (b)-(c) (evaluation procedures)

34 C.F.R. §§ 300.8 (child with a disability definition, including definitions of specific disability
terms), .5 (evaluation definition), .111 (child find requirement), .300 (parental consent), .301 to
.311 (evaluation and reevaluation)

Tex. Educ. Code Ann, § 29.003 (eligibility criteria), .004 (evaluation), .0041 (consent for
psychological tests) (West 2018)

Tex. Educ. Code Ann. § 29.0011 (prohibiting performance indicators solely measuring aggregate
numbers or percentages of students with disabilities)

Tex. Admin. Code §§ 89.1011 (evaluation), .1035 (age ranges for eligibility), .1040 (eligibility
determination and definitions (West 2018)

(2) Child Find

Board of Educ. of Fayette Cnty. v. L. M., 478 F.3d 307, 47 IDELR 122 (6th Cir. 2007) (finding
that district should have identified and evaluated fourth-grade child at end of second grade;
remanding for remedy)

Doe v. Metropolitan Nashville Pub. Schs., 133 F.3d 384, 27 IDELR 219 (6th Cir. 1998) (stating
that child-find violation may justify reimbursement remedy, but finding defendant’s efforts
adequate under facts of case)

(3) Evaluation: Cases, etc.

Dallas Indep. Sch. Dist. v. Woody, 865 F.3d 303, 70 IDELR 113 (Sth Cir. July 27, 2017) (in case
of student with schizophrenia and learning disabilities who enrolled in private school in Texas
through settlement agreement with California school district over 2012-13 school year, whose
parent at start of 2013-14 school year changed residency to school district in Texas, keeping
student in Texas private school, holding that district in Texas was not required to adopt
California IEP nor offer interim IEP but could act with reasonable promptness to determine
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student’s eligibility and needs; further holding that Texas district did have obligation to
reconsider IEP it proposed in light of subsequent independent evaluation even after student
graduated in 2014, therefore district denied student appropriate education from April 24 to end of
semester; holding that delay of seven months between notice of residency and meeting to

develop IEP was reasonable under circumstances, but that district denied student appropriate
education by offering [EP on April 8, then finding student not eligible eight days later, then
reversing determination in light of parentally provided evaluation, then not reconvening IEP
team; finding any argument that private school was inappropriate forfeited)

Seth B. v. Orleans Parish Sch. Bd., 810 F.3d 961, 67 IDELR 2 (5th Cir. 2016) (in case of child
with autism whose parents had agreement from school district for independent evaluation at
public expense but whose request for reimbursement was rejected by school system on basis that
evaluation did not meet state criteria, vacating and remanding decision in favor of school district;
holding that substantial compliance with educational agency criteria is all that is needed for
reimbursement; applying $3,000 reimbursement cap when parent did not demonstrate ground for
exemption)

(4) Eligibility

Alvin Indep. Sch. Dist. v. 4.D., 503 F.3d 378, 48 IDELR 240 (5th Cir. 2007) (holding that child
with ADHD and behavior issues failed eligibility under IDEA on basis that child was not in need
of special education when he was achieving passing grades, passed state assessment, and had
social success; finding that any educational need was not by caused by ADHD but instead by
behavior issues related to alcohol abuse and brother’s death)

My I v. Maine Sch. Admin. Dist. No. 55,480 F.3d 1, 47 IDELR 121 (1st Cir. 2007} (holding that
school district wrongly denied eligibility for child with Asperger syndrome and depression on
the ground of lack of adverse effect on educational performance, when law did not require effect
to be significant, and education as properly defined embraces more than academic achievement)

Current Developments

(1) Identification Rates

2017 Monitoring Visit Letter (OSEP Jan. 11, 2018),
http://dataserver.lrp.com/DATA/servlet/DataServlet? fname=1 . | 0.18+TX-+Monitoring+Enclosure

+Final.pdf

Corrective Action Plan (TEA Apr. 23, 2018),
http://dataserver.lrp.com/DATA/servlet/DataServlet?fname=SPED +Strategic+Plan+April+23+Fi

nal.pdf

Tex. Educ. Code Ann. § 29.0011 (prohibiting performance indicators solely measuring aggregate
numbers or percentages of students with disabilities) (effective May 22, 2017)





Texas Educ. Agencyv. U.S. Dep't of Educ., No. 18-60500, 2018 WL 5817072, at *4, --- F.3d -
__IDELR ____ (5th Cir. Nov. 7, 2018) (affirming U.S. Department of Education’s withholding
$33.3 million in future IDEA grants on basis of violation of maintenance of financial support
requirement, on ground that state spent $33.3 million less for special education and related
services in FY 2012 than in FY 2011, applying per capita method, which considers funding per
individual child; rejecting weighted-student model proposed by state, permitting reductions in
amount of state funding as long as state maintains same level of support in light of changing
needs of students with disabilities; stating: “the statutory text instructs a state not to reduce the
‘amount of State financial support.” 20 U.S.C. § 1412(a)(18)(A) (emphasis added). Hence, the
relevant inquiry is not whether a state has adequately provided for the special needs of disabled
children, but whether it has maintained the same amount of monetary aid. Both the aggregate and
per capita methods correctly concentrate on the level of state funding made available from year
to year. In contrast, the weighted-student model allows a state to reduce the amount of funding
based on the changing needs of children with disabilities. It therefore contradicts the ordinary
meaning of the text.”; further reasoning that weighted-student model would make superfluous
IDEA language permitting waiver of reduction of funding when Secretary makes determination
based on clear and convincing evidence that state adequately funds needs of students with
disabilities; ruling that maintenance of financial support requirement does not violate Spending
Clause)

(2) Child Find

Lauren C. v. Lewisville Indep. Sch. Dist., 904 F.3d 363, 72 IDELR 262 (5th Cir. Sept. 14, 2018)
(ruling that claims regarding child-find and appropriate education were moot when student lost
special education eligibility on ground of age before district court ruling, but stating that
mootness of underlying claim does not automatically defeat entitlement to fees; affirming denial
of attorneys’ fees on ground that student was not prevailing party in that IEP was appropriate,
and alteration in diagnostic label did not establish prevailing party status)

Durbrow v. Cobb Cnty. Sch. Dist., below

Mr. Pv. West Hartford Bd. of Educ., 885 F.3d 735, 71 IDELR 207 (2d Cir. March 23, 2018) (in
case of high functioning student with autism spectrum disorder-Asperger’s Syndrome, nonverbal
learning disabilities, and psychotic disorder, whose grades declined sophomore year and was
hospitalized with suicidal ideation, who was offered Section 504 accommodations plan in
January, stopped attending school in February, and whose parents made special education
referral in March, but received negative eligibility determination in same month, followed by
evaluations and finding of eligibility in June, ruling that district did not violate child-find,
reasoning that problems appeared suddenly and emotional disturbance category requires
manifestation over time), cert. denied, No. 17-1 699, 2018 WL 3110224 (U.S. Oct. 9, 2018)

A.L. v. Alamo Heights Indep. Sch. Dist., No. SA-16-CV-00307-RCL, 2018 WL 4955220,
IDELR ___ (W.D. Tex. Oct. 12, 2018) (in case of high school student who received
accommodations under Section 504 plan but struggled in tenth grade, and was eventually found
eligible for special education after parent requested evaluation, holding that hearing officer
properly found district met child-find requirements; reasoning that student was passing all
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courses, including AP and pre-AP classes, and succeeding on state exams at end of ninth and into
tenth grade, then district timely evaluated student after parent made request)

Spring Branch Indep. Sch. Dist, v. O.W., No. 4: 16-CV-2643, 72 IDELR 11 (S.D. Tex. Mar. 29,
2018) (affirming due process decision against district in case of student who in fifth grade
transferred from private therapeutic school, and whose parent provided notice of serious
behavioral disabilities, and who promptly began cursing, using racial slurs, and otherwise
misbehaving and failed academically, who was provided Section 504 plan as of October but
denied special education evaluation requested by parent, then after additional disciplinary actions
was referred for evaluation in January, found eligible in February and provided IEP in March,
but IEP was not fully implemented and instead student was given frequent timeouts, placed in
physical restraints at least 8 times, put in isolation 16 times, subjected to police intervention at
least four times, and had school days shortened on 20 days; affirming finding of child-find
violation for October to January and failure to implement IEP; affirming compensatory education
of tuition reimbursement for fifth grade and additional tuition reimbursement for year during
which due process hearing was held), appeal filed, No. 18-20274 (5th Cir. Apr. 27, 2018)

(3) Need for and Timeliness of Evaluation

Krawietz v. Galveston Indep. Sch. Dist,, 900 F.3d 673, 72 IDELR 205 (5th Cir. Aug. 17, 201 8)
(in case of teen girl who in August was enrolled as ninth grader in general education when
district incorrectly believed her to have been dismissed from special education, then in
September was given two-month disciplinary alternative placement for sexual activities at
school, then in November was failing most of her classes and district found her eligible for
Section 504 plan on basis of post-traumatic stress disorder, ADHD, and obsessive compulsive
disorder, her plan calling for accommodations including additional time for assignments,
provision of quiet space and small group testing but no behavioral program, in fall semester of
tenth grade completed fewer than half of credits, then was hospitalized, then in February of that
school year, parent requested due process hearing, and at resolution session district proposed
evaluation and district found student eligible under IDEA in April, affirming district court
decision that district violated child-find obligation, noting that combination of factors, including
academics and hospitalization should have made district suspect need for special education by
October of tenth grade at latest, and that even if date district requested consent for evaluation in
February were date for district to have acted, four-month delay was not reasonable)

AL v. Alamo Heights, above
Spring Branch v. O.W,, above

(4) Transfer Students

Dallas Indep. Sch. Dist. v. Woody, above

Anonymous, 72 IDELR 222 (OSEP Aug. 2, 2018) (“[Y]ou ask whether the new local
educational agency (LEA) must evaluate a child who transfers from another State if the child
already meets the new State's eligibility criteria. You also ask, when reviewing existing





evaluation data available for the child, if a formal review of that data (by a school psychologist)
is required or if an individualized education program (IEP) Team discussion/decision that is then
documented on the prior written notice would be sufficient. . . . [1]f the new public agency does
not need additional information to determine the child's eligibility and the content of the child's
IEP, it may not need to conduct an evaluation. This is a fact-based decision that must be made on
a case-by-case basis. Regarding your question concerning the review of existing evaluation data
on the child under 34 CFR § 300.305, the IEP Team and other qualified professionals, as
appropriate, must review the existing evaluation data on the child as part of an initial evaluation
(if appropriate) and as part of any reevaluation. . . . This review can occur without conducting a
meeting (and parental consent is not required for the review of existing evaluation data on the
child. ..) ... .While a school psychologist may participate in this review either as a member of
the child’s [EP Team or as another qualified professional, a school psychologist is not solely
responsible for conducting the review of existing evaluation data under 34 CFR § 300.305
because this is a determination to be made by the child's IEP Team, which includes the child's
parents, and other qualified professionals, as appropriate.”)

(5) Eligibility in General

Durbrow v. Cobb Cnty. Sch. Dist., 887 F.3d 1182, 1196, 72 IDELR 1 (11th Cir. Apr. 17, 2018)
(in case of student with ADHD who was provided Section 504 plan but received five failing
grades senior year, and was removed from magnet program and did not graduate, whose parents
requested IDEA eligibility determination in May of senior year and who was found eligibie in
September, holding that student was not eligible under IDEA before district found him eligible,
in that student did not need special education on account of his ADHD, and that school did not
fail child-find duty; reasoning that student had achieved academic success with accommodations
that were provided; stating: “*When a school district uses measures besides special education to
assist struggling students, it is even less likely in breach of its child-find duty.”™)

L.J. v. Pittsburg Unified Sch. Dist., 850 F.3d 996, 117 LRP 6572 (9th Cir. February 27, 2017) (as
amended) (in case of student with bipolar disorder, oppositional defiant disorder, and ADHD,
who engaged in suicidal behavior, holding that student qualified has having specific learning
disability, and falling in other- health-impairment, and serious emotional disturbance categories;
holding that child was eligible for special education because he was in need of special education
by reason of condition, evidenced by facts that academic performance in average range or above
took place when he was given special services, specifically specially designed mental health
services, one-on-one aide, and clinical interventions from district behavior specialist, and these
services are not provided to students in general education; further noting continued behavior
problems)

Doe v. Cape Elizabeth Sch. Dist., 832 F.3d 69, 81, 68 IDELR 61 (1st Cir. Aug. 5, 2016)
(vacating district court decision that found student not eligible for special education on basis of
overall academic achievement and some above-average reading test results without regard to
reading fluency deficit; stating that district court did not exercise independent judgment about
evidence submitted to it, including recent reading fluency probes, and deferred excessively to
hearing officer; stating that eligibility for student alleged to have reading fluency deficit should
consider reading fluency, and that sufficiency of achievement should be in reading fluency rather





than academic record as whole; stating: “[W]hen the risk is high that a child's overall academic
performance could mask her learning disability because of innate or ancillary factors specific to
that child, and the regulations included that disability category to mitigate such masking, . . .
generalized academic measures—even when proven to be a fair indicator of the child's learning
disability—must have high probative value to outweigh specific disability measures in
identifying an SLD.” (citation omitted))

Lisa M. v. Leander Indep. Sch. Dist., No. 1:16-cv-01085-SS, 72 IDELR 25 (W.D. Tex. Jan. 30,
2018) (in case of student receiving accommodations under Section 504 plan since third grade
then, at beginning of fourth grade, given special education evaluation by district, which
evaluation determined that he was eligible for special education due to specific learning
disability causing need for special education, and then ARDOC, shortly after student failed all
benchmark tests, concluded that student was eligible and drafted IEP, but parents disagreed with
evaluation and IEP but consented to initiation of services, and district then created evaluation
addendum confirming student’s eligibility, but subsequently held staff meeting without parent
and determined student was not eligible, then convened second ARDC meeting and informed
parent child was not eligible, affirming hearing officer decision that district denied student
appropriate education; reasoning that district’s reversal of position that student was in need of
special education was not credible; stating that although student passed from grade to grade with
As and Bs under accommodation plan, he failed benchmark tests, and teacher statements at first
meeting had greater weight on issue of need for special education)

Ongoing Controversies

(1) Evaluation in All Areas of Suspected Disability and Services in All Areas of Need

Timothy O. v. Paso Robles Unified Sch. Dist,, 822 F.3d 1 105, 67 IDELR 227 (9th Cir. May 23,
2016) (in case of child later found to have autism spectrum disorder, ruling that district failed to
evaluate student in all areas of suspected disability by not assessing him for autism on basis of
informal observation by district staff member despite child’s display of symptoms of autism;
further holding that procedural violations denied appropriate education on ground that failure to
assess child for autism deprived IEP team of important information about child’s needs, and also
impaired parents’ ability to participate in IEP), cert. denied, 137 S. Ct. 1578 (2017)

“All Areas of Suspected Disability,” 59 Loy. L. Rev. 289 (201 3),
http://papers.ssrn.com/sol3/papers.cfim?abstract id=2235090

(2) Response to Intervention

M.M. v. Lafayette Sch. Dist., 767 F.3d 842 (9th Cir. Sept. 16, 2014) (in case of child with central
auditory processing disorder and dyslexia, ruling that district failed to furnish parents with RTI
data it collected, preventing them from giving informed consent for initial evaluation and special
education services for child)





(3) Parental Rights and Responsibilities

LR. v. Los Angeles Unified Sch. Dist., 805 F.3d 1164, 66 IDELR 208 (9th Cir. Nov. 17, 2015)
(holding that 20 U.S.C. § 1414(a)(1)(D)(ii)}(II) forbids school districts from demanding due
process hearing only when parent has refused consent before initial provision of special
education, not when parent has consented to special education and related services but objects to
specific component of IEP)

(4) Independent Evaluation

Anonymous, 72 IDELR 251 (OSEP Aug. 23, 2018) (“[1]t would be inconsistent with the right of
a parent to have an IEE considered by the public agency for a public agency to limit an
independent evaluator's access in a way that would deny the independent evaluator the ability to
conduct an evaluation in a way that meets agency criteria. Such criteria would include the
amount of time that the independent evaluator spends with the child.”)

Carroll, 68 IDELR 279 (OSEP Oct. 22, 2016) (“The IDEA affords a parent the right to an IEE at
public expense and does not condition that right on a public agency's ability to cure the defects of
the evaluation it conducted prior to granting the parent's request for an I[EE. Therefore, it would
be inconsistent with the provisions of 34 CFR § 300.502 to allow the public agency to conduct

an assessment in an area that was not part of the initial evaluation or reevaluation before either
granting the parents' request for an IEE at public expense or filing a due process complaint to
show that its evaluation was appropriate.”)

Savit, 67 IDELR 216 (OSEP Jan. 19, 2016) (*[U]nder 34 CFR § 300.502(e), if an IEE is at
public expense, the criteria under which the evaluation is obtained, including the location of the
evaluation and the qualifications of the examiner, must be the same as the criteria that the public
agency uses when it initiates an evaluation, to the extent those criteria are consistent with the
parent’s right to an IEE.”)

(4) Dyslexia

Tex. Educ. Code Ann. § 29.027 (dyslexia grant program for schools)
(5) Autism
Tex. Educ. Code Ann. § 29.026 (autism grant program for schools)

Dear Colleague, 66 IDELR 21 (OSEP July 6, 201 5) (stating that some children with autism
spectrum disorders may not be receiving needed speech and language services and that speech-
language professionals are not included in evaluations, and responding to concern by declaring,
“When conducting an evaluation under Part C of the IDEA, the evaluation must identify the
child's level of functioning in each of the following developmental areas: cognitive development;
physical development, including vision and hearing; communication development; social or
cmotional development; and adaptive development (34 CFR § 303.321(b)). Similarly, when
conducting an initial evaluation under Part B, the public agency must ensure the child is assessed





in all areas related to the suspected disability, including, if appropriate, health, vision, hearing,
social and emotional status, general intelligence, academic performance, communicative status,
and motor abilities (34 CFR § 300.304(c)(4)). In addition, the IFSP Team must include a person
or persons directly involved in conducting the evaluations and assessments (34 CFR §
303.343(a)(1)), while the IEP team must include an individual who can interpret the instructional
implications of evaluation results (34 CFR § 300.321(a)(5)). The IDEA's IEP and IFSP processes
are designed to ensure that an appropriate program is developed to meet the unique individual
needs of a child with a disability, and that services are identified based on the unique needs of
the child by a team that include the child's parents.”)

(5) Eligibility in General

The IDEA Eligibility Mess, 57 Buff, L. Rev. 83 (2009),
http://papers.ssrm.com/sol3/papers.cfm?abstract id=1206202






Free, Appropriate Public Education

Fundamentals
20 U.S.C. §§ 1401(9), 1412(a)(1)

34 C.F.R. §§ 300.17 (FAPE definition), .39 (special education definition), .101 (coverage,
iricluding age; entitlement even if student has not failed and is advancing from grade to grade),
.102 (age exceptions), .103 to .113 (other FAPE requirements)

I9 Tex. Admin. Code § 89.63 (instructional settings), .1065 (extended school year), .1070
(graduation requirements)

Board of Educ. v. Rowley, 458 U.S. 176 (1982) (establishing some-benefit standard; emphasizing
meaningful access to services and rejecting commensurate-opportunities standard)

Endrew F. v. Douglas Cnty. Sch. Dist. RE 1,137 S. Ct. 988, 69 IDELR 174 (U.S. Mar. 22, 2017)
(vacating and remanding lower court decision that employing “merely more than de minimis”™
benefit standard for appropriate education for child with autism who had significant behavioral
challenges; interpreting Board of Education v. Rowley, 458 U.S. 176 (1982). to require “a
general approach: To meet its substantive obligation under the IDEA, a school must offer an IEP
reasonably calculated to enable a child to make progress appropriate in light of the child’s
circumstances.” /d. at 998; further holding that for child who is fully integrated into regular
classroom, IEP ought to enable child to achieve passing marks and progress from grade to grade,
but that not every child integrated in that way who moves from grade to grade necessarily
receives appropriate education; stating IEPs must be “appropriately ambitious™ in light of child’s
circumstances and, that every student should have chance to meet “challenging objectives,” and
that proper standard is “markedly more demanding than the ‘merely more than de minimis® test,”
id. at 1000, but also rejecting any requirement that child be afforded opportunities to achieve
academic success, attain self-sufficiency, and make societal contributions substantially equal to
opportunities provided children without disabilities; noting need to defer to expertise and
exercise of judgment of school authorities while declaring that “A reviewing court may fairly
expect those authorities to be able to offer a cogent and responsive explanation for their
decisions that shows the IEP is reasonably calculated to enable the child to make progress
appropriate in light of his circumstances,” id. at 1002)

Current Developments

Parrish v. Bentonville Sch. Dist., 896 F.3d 889, 894, 72 IDELR 141 (8th Cir. July 24, 2018) (in
cases concerning children with severe behavioral manifestations, challenging, among other
things, district’s use of restraint and isolation, affirming that “(1) the District took reasonable
steps to train its teachers; (2) the District did not use physical force and seclusion in a way that
denied Child L or Child A FAPE; (3) the District held programming conferences and informal
meetings to propose, implement, modify, and communicate interventions regarding misbehavior
and academic progress as well as goals and objectives; (4) the District’s implementation and
collection of data arising from behavior intervention plans complied with the IDEA; (5) the

10





strategies used by the District, even if not perfect, complied with the IDEA; (6) the parents did
not raise a genuine issue for trial on whether the District failed to educate their children in the
least restrictive environment; and (7) after fully developing the record on whether the parents of
Child L were given a meaningful opportunity to participate in the modification of Child L’s IEP
and behavior plans, there was no actionable IDEA violation raised by either Child L or Child
A."; not mentioning Endrew F.)

M.L. v. Smith, 867 F.3d 487, 498, 70 IDELR 142 (4th Cir. Aug. 14, 2017) (in case of Orthodox
Jewish child who has Down Syndrome and intellectual disability, ruling that IEP offered by
public school that was not contested by parents except in that it did not call for instruction of
child in customs and practices of Orthodox Judaism so that he could generalize from school to
religious life, which parents contended entailed religious school placement, affirming decision in
favor of defendant, reasoning that IDEA does not require religious or cultural curriculum;
stating: “Because the IDEA does not require a school to provide religious and cultural instruction
inside the schoolhouse gates, it likewise does not contemplate how a student may absorb such
instruction at home.”), cert. denied, 138 S. Ct. 752 (Jan. 16, 2018)

A.L. v. Alamo Heights Indep. Sch. Dist., No. SA-16-CV-00307-RCL, 2018 WL 4955220,
IDELR __ (W.D. Tex. Oct. 12, 2018) (see above; holding that student was provided appropriate
education, in that program focusing on accommodations was individualized to student’s needs
since student was in all general education classes, and carrying over IEP from previous year to
start of eleventh grade did not violate IDEA when parent could not meet with ARDC on any
available dates at end of tenth grade year and new IEP was delayed during unsuccessful effort to
reach consensus and assistive technology assessment, and there was no loss of educational
opportunity or parental participation)

Ongoing Controversies

(1) Applying Endrew F.

Johnson v. Boston Pub. Schs., 906 F.3d 182, 194, IDELR ___ (IstCir. Oct. 12, 2018) (in
case of deaf student with cochlear implant, affirming lower court decision holding that IEPs
providing for ASL instruction and placement at public school for children who are deaf, rather
than out-of-district private school for deaf focusing on spoken English, sufficed to provide
appropriate education, stating “[WJe disagree with Johnson's premise that Endrew F. altered the
standard to be applied here. . . . In our view, the standard applied in this circuit comports with
that dictated by Endrew F. This court has announced that, “to comply with the IDEA. an IEP
must be reasonably calculated to confer a meaningful educational benefit,” and emphasized that
this requires consideration of the individual child's circumstances.”; affirming that public school
sign-supported spoken English program was adequate considering evidence of student’s
advancement given low starting point and resistance of parent to program})

K.D. v. Downingtown Area Sch. Dist., 904 F.3d 248, 251, 72 IDELR 261 (3d Cir. Sept. 18, 2018)
(in case of child first offered IEP in 2012, then in 2014 given independent evaluation which
found dyslexia, ADHD, mathematics disorder, organizational deficits, memory impairment, and
executive functioning impairments and reading below first grade level in summer before third
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grade, and after revised IEP and enhanced services, parents withdrew child midway through third
grade and placed her in private school, affirming district court decision, which affirmed hearing
officer decision applying law previous to Endrew F. and ruling in favor of school district;

~ stating; “Our precedents already accord with the Supreme Court’s guidance in Endrew F.,sowe
continue to apply them. Under both Endrew F. and our precedents, Downingtown Area School
District followed the law in educating K.D. So we will affirm.”; noting meaningful benefit
approach in Third Circuit, which rejected merely more than trivial educational benefit standard;
reasoning that child’s IEPs were reasonably calculated to enable her to make appropriate
progress even though she did not advance at same pace as grade-level peers and rejecting
Department of Education guidance that might be read to require program providing support for
successful leaming of grade-level content; also rejecting Section 504 and ADA claims said to
repackage IDEA claims)

Myr. Pv. West Hartford Bd. of Educ., 885 F.3d 735, 71 IDELR 207 (2d Cir. March 23, 2018)
(stating that “Prior decisions of this Court are consistent with the Supreme Court’s decision in
Endrew F.” 885 F.3d at 757, explaining that earlier decisions rejected standard of more-than-
merely-trivial-advancement, and affirming determination that student was provided “a
meaningful educational program that was reasonably calculated to enable” the student “to make
progress appropriate in light of his circumstances.” id.; in case involving student with high
functioning autism spectrum disorder-Asperger’s Syndrome, nonverbal learning disabilities, and
psychotic disorder, holding that altemative high school program permitted student to pass from
Junior to senior year and achieve good grades, stating that “grades are an important indication of
any student’s progress,” id. at 758, and further stating that as modified post-secondary program
met appropriate education standard), cert. denied, No. 17-1699, 2018 WL 3110224 (U.S. Oct. 9,
2018)

ML, v. Smith, 867 F.3d 487, 498, 70 IDELR 142 (4th Cir. Aug. 14, 2017) (see above; affirming
decision in favor of defendant, reasoning that although Fourth Circuit standard for appropriate
education mirrors that of Tenth Circuit overturned by Endrew F., Endrew F. does not affect
resolution of present case), cert. denied, 138 S. Ct. 752 (Jan. 16, 2018)

C.G. v. Waller Indep. Sch. Dist., 697 F. App’x 816, 819, 70 IDELR 61 (5th Cir. June 22, 2017)
(upholding determination that child with autism and pervasive developmental delays was offered
appropriate education; reasoning that factors listed in Cypress-Fairbanks Indep. Sch. Dist, v.
Michael F., 118 F.3d 245, 253 (5th Cir. 1997), specifically *(1) the program is individualized on
the basis of student's assessment and performance; (2) the program is administered in the least
restrictive environment; (3) the services are provided in a coordinated and collaborative manner
by the key ‘stakeholders’; and (4) positive academic and non-academic benefits are
demonstrated” constituted approach consistent with Endrew F)

Endrew F. v. Douglas Cnty. Sch. Dist. RE 1,290 F. Supp. 3d 1175, 1183, 71 IDELR 144 (D.
Colo. Feb. 12, 2018) (ruling that IEP was not reasonably calculated to enable student to make
progress that was appropriate in light of his circumstances, noting that IEP demonstrated

“continued pattern of unambitious goals and objectives of his prior IEPs™), appeal dismissed, No.
18-1089, 2018 WL 4360885 (10th Cir. Apr. 5, 2018)
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Questions and Answers on Endrew F. v. Douglas County Sch. Dist. Re-1, 71 IDELR 68 (OSERS
Dec. 7, 2017) (stating with regard to Supreme Court statement “reasonably calculated to enable a
child to make progress appropriate in light of the child’s circumstances.”, “IEP Team members
should consider how special education and related services, if any, have been provided to the
child in the past, including the effectiveness of specific instructional strategies and supports and
services with the student. In determining whether an IEP is reasonably calculated to enable a
child to make progress, the IEP Team should consider the child’s previous rate of academic
growth, whether the child is on track to achieve or exceed grade-level proficiency, any behaviors
interfering with the child’s progress, and additional information and input provided by the child’s
parents.” (Question 10); further stressing individualized nature of appropriate education inquiry
and need to align “instructional strategies and curricula to both challenging State academic
content standards and ambitious goals.” (Question 12); further discussing role of general
education curriculum “[T]he child’s IEP must be designed to enable the child to be involved in,
and make progress in, the general education curriculum. The term “*general education
curriculum” is “the same curriculum as for nondisabled children.” We have previously clarified
that the phrase “the same curriculum as for nondisabled children” is the curriculum that is based
on a State’s academic content standards. This alignment, however, must guide, and not replace,
the individualized decision-making required in the IEP process. [footnotes omitted] (Question
13), and that for children with most severe cognitive disabilities, annual goals must stil] be
appropriately ambitious and based on state content standards (Question 14), as well as that lack
of progress triggers need to review child’s program: “If a child is not making progress at the
level the IEP Team expected, despite receiving all the services and supports identified in the IEP,
the IEP Team must meet to review and revise the IEP if necessary, to ensure the child is
receiving appropriate interventions, special education and related services and supplementary
aids and services, and to ensure the [EP’s goals are individualized and ambitious.” {Question 15);
also noting importance of addressing behavioral needs and stating that “placement in regular
classes may not be the least restrictive placement for every child with a disability.”)

(2) Criticizing Continued Reliance on Older Caselaw

Endrew F. Clairvoyance, Touro Law Review (forthcoming 2019)
hitps://papers.ssin.com/sol3/papers.cfm?abstract id=3255261
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IEP Process and Implementation

Fundamentals
20U.S.C. § 1414(d)-(D)
34 C.F.R. §§ 300.320 t0 .328

Tex. Educ. Code Ann. § 29.005 (IEPs, prohibition on majority voting, inclusion of behavior
intervention plans if appropriate), .0051 (model form)

Tex. Educ. Code Ann. § 29.017 (transfer of parental rights at age of majority, notice concerning
guardianship, and related matters)

Tex. Educ. Code Ann. § 29.019 to .020 (IEP facilitation and facilitation project)

19 Tex. Admin. Code § 89.1049 (notice regarding parental rights in relation to adult students),
.1050 (Admission, Review & Dismissal Committee), .1055 (IEP content, including behavior
intervention plan if appropriate, staff-student ratio, transition), .1075 (general program
requirements including teacher access to IEPs)

19 Tex. Admin. Code §§ 89.1196 to .1197 (IEP facilitation)

Board of Educ. v. Rowley, 458 U.S. 176 (1982) (emphasizing importance of procedures and
compliance with procedures)

Current Developments

Mr. Pv. West Hartford Bd. of Educ., 885 F.3d 735, 71 IDELR 207 (2d Cir. March 23, 2018) (see
above; stating that inaccurate and incomplete IEPs did not interfere with student’s educational
progress or parent’s participation rights, and that failure to provide timely copy of one IEP did
not interfere with participation rights; also stating that absence of regular education teacher at
one meeting and failure to provide qualifications of paraprofessionals were not procedural
violations under facts of case, and cumulative effects of procedural violations did not deny
appropriate education or impede participation), cert. denied, No. 17-1699, 2018 WL 3110224
(U.S. Oct. 9,2018)

Rachel H. v. Department of Educ., 868 F.3d 1085, 70 IDELR 169 (9th Cir. Aug. 29, 2017)
(stating that 20 U.S.C. § 1414(d)(1 XA)(XVII)'s requirement IEP contain anticipated location of
services does not necessarily require naming of specific school at which services will be
implemented, but cautioning that if parents need information to evaluate whether IEP satisfies
appropriate education standard because of particular special education need of child,
specification of school in IEP may be required)

Dallas Indep. Sch. Dist. v. Woody, above
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M.C. v. Amtelope Valley Union High Sch. Dist., 852 F.3d 840, 69 IDELR 203 (9th Cir. Mar. 27,
2017), as amended and superseded, 858 F.3d 1189, 1197 (9th Cir. May 30, 2017) (in case of
child whose genetic disease caused blindness and who had developmental delays holding that
issue of specification on IEP of amount of teacher of visually impaired services was not waived
when parents did not know that district had unilaterally changed IEP until afier ALJ restated
issues; stating: “An IEP, like a contract, may not be changed unilaterally. It embodies a binding
commitment and provides notice to both parties as to what services will be provided to the
student during the period covered by the IEP. If the District discovered that the IEP did not
reflect its understanding of the parties' agreement, it was required to notify M.N. and seek her
consent for any amendment.”; holding that unilateral amendment is per se procedural violation of
IDEA that denies educational benefit; further ruling that lack of specification in [EP about which
assistive technology devices were offered hampered parent’s participation in 1EP process,
denying appropriate education), cert. denied, 138 S. Ct. 556 (2017)

A.L. v. Alamo Heights Indep. Sch. Dist., above
Spring Branch Indep. Sch. Dist. v. O.W., above

Lisa M. v. Leander Indep. Sch. Dist., above

Ongoing Controversies

(1) Parental Rights and Responsibilities

Rockwall Indep. Sch. Dist. v. M.C., 816 F.3d 329, 67 IDELR 108 (5th Cir. Mar. 10, 2016)
(holding that parents acted unreasonably during IEP development under 20 U.S.C. §
1412(a)(10)(C)(iii)(111} when parents refused to attend meetings after first meeting at which
parent proposed continuation of private placement, even though 1EP was not finalized, and
parent adopted take-it-or-leave-it approach to development of IEP, insisting on private placement
and causing breakdown of IEP process)

Andel, 67 IDELR 156 (OSEP Feb. 17, 2016) (stating that there is no requirement that parent
inform district of intention to be accompanied by individual with knowledge or expertise
regarding the child at IEP meeting, including attorney, and that although, in spirit of cooperation,
parent should provide advance notice of intention of bringing attorney, “there is nothing in the
IDEA or its implementing regulations that would permit the public agency to conduct the IEP
meeting on the condition that the parent’s attorney not participate, and to do so would interfere
with the parent’s right under 34 CFR §§ 300.321(a) and 300.322(a).”)

Savit, 64 IDELR 250 (OSEP Feb. 10, 2014) (stating: “An SEA [State educational agency] or
public agency has the option to require, prohibit, limit, or otherwise regulate the use of recording
devices at IEP meetings. If a State or public agency has a policy that limits or prohibits the use of
recording devices at IEP meetings, that policy must provide for exceptions if they are necessary
to ensure that the parent understands the IEP or the IEP process, or to implement other parental
rights guaranteed under Part B. . . . The same guidance that OSEP has provided regarding the
tape recording of IEP Team meetings applies to resolution meetings.”)
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(2) Dissenting Opinions

Zirkel, 72 IDELR 46 (OSEP Apr. 19, 2018) (stating that apart from situations in which child is
suspected of having specific learning disability, in which case 34 CFR § 300.31 1{c) provides that
each group member who does not support determination that child has specific learning
disability must submit separate statement supporting position, “The IDEA does not address how
the public agency should handle dissenting opinions within the IEP Team in circumstances
outside of an evaluation of a child suspected of having a learning disability. However, a State
educational agency or local educational agency may have policies and procedures regarding how
or whether differences of opinion that occur in other situations should be documented.”)





Hearing Procedure Issues: Witnesses, Conduct of Hearings, Powers and Sanctions

Fundamentals
20 U.S.C. § 1415 (procedural safeguards, etc.)
34 C.F.R. §§ 300.500 to .520 (procedural safeguards and due process procedures)

Tex. Educ. Code Ann. § 29.015 (appointment of surrogate parents) to .016 (empowering hearing
officer to order evaluation even without parental consent)

19 Tex. Admin. Code §§ 89.1150 to 1197 (dispute resolution in general), .1180 (prehearing
procedures, including scheduling order, prehearing conference, and prehearing order
requirements, as well as pleadings, discovery, disclosure, and refiling after dismissal provisions),
-1185 (hearing procedures, including general applicability of Texas Rules of Civil Procedure and
Texas Rules of Evidence, setting of reasonable time limits for evidence, exclusion of witnesses,
hearing decision implementation), .1186 (extensions of time), .1191 (expedited hearings), .1193
(mediation)

Current Developments

Campbell-Ewald v. Gomez, 136 S, Ct. 663 (Jan. 20, 2016) (in case concerning individual
plaintiff’s claim in uncertified putative class action, holding that unaccepted offer of settlement
does not render case moot even if it offers full relief to which individual plaintiff is entitled,
reasoning that unaccepted offer is legal nullity)

M.C. v. Antelope Valley Union High Sch. Dist., 852 F.3d 840, 69 IDELR 203 (9th Cir. Mar. 27,
2017), as amended and superseded, 858 F.3d 1189, 1196 n.2 (9th Cir. May 30, 2017) (see above:
holding that district court erred in deferring to findings of ALJ because ALJ was not thorough or
careful despite asking questions at hearing and writing 21 -page opinion; questioning wisdom of
ALJ restating and reorganizing issues presented by parties who were represented by counsel,
when complaint stated issues intelligibly; stating: “A party bringing a due process complaint is
entitled to frame the issues it wishes to present and should not be put in the difficult position of
contradicting the presiding official who will soon be the trier of fact. In such circumstances,
failure to object will not be deemed a waiver of any claim fairly encompassed in the complaint.”;
further ruling that when school district failed to file response to due process complaint, ALJ
should not have gone forward, but should have ordered response and imposed delay cost on
district), cert. denied, 138 S. Ct. 556 (2017)

A.L. v. Alamo Heights Indep. Sch. Dist., No. SA-16-CV-00307-RCL, 2018 WL 4955220,
IDELR ___ (W.D. Tex. Oct. 12, 2018) (see above; stating that rejection by hearing officer of
student’s two expert witnesses was correct because deposition testimony was not amended or
supplemented, in violation of Texas R. Civ. P. 195.6, and rejection of third was correct because
she was not listed on final witness list, and therefore was not deposed by district; also stating that
student made no request to supplement administrative record in court)
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Kane, 65 IDELR 20 (OSEP Jan. 7, 2015) (stating that “best practice” suggested by Minnesota
Office of Administrative Hearings providing that in all but exceptional circumstances,
evidentiary hearings should be concluded within three hearing days of six hours each was on its
face consistent with IDEA)

Ongoing Controversies

(1) “Retrospective Evidence”

Endrew F., (see above; relying in part on rapid progress after unilateral placement)

R.E. v. New York City Dep’t of Educ., 694 F.3d 167, 59 IDELR 241 (2d Cir. Sept. 20, 2012) (in
three cases, ruling that hearing officers should not admit evidence to show sufficiency of services
when IEP did not provide for the services, though testimony many explain or justify services
provided for in IEP; relying on parents’ reliance on IEP document in deciding whether to appeal;
stating that school districts may remedy deficiencies in IEP during resolution meeting period, but
not later; holding that parents may use retrospective evidence to show appropriateness of
unilateral placement)

Dennis Fan, No Idea What the Future Holds: The Retrospective Evidence Dilemma, 115 Colum.
L. Rev. 1503 (2014)

(2) Sanctions and Related

Salma A. Khaleq, The Sanctioning Authority of Hearing Officers in Special Education Cases, 32
J. Nat'l Ass’n Admin. L. Judiciary 1 (2012),
http://digitalcommons.pepperdine.edu/cgi/viewcontent.coi?article=1 026&context=naalj
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Least Restrictive Environment, Related Services, and Post-Secondary Transition

Fundamentals

20 U.S.C. § 1412(a)(5); 34 C.F.R. §§ 300.114 to .120
Tex. Educ. Code Ann. §§ 29.011 to .0112 (transition)
19 Tex. Admin. Code § 89.1055(j)-(/) (transition)

Daniel R.R. v. State Bd. of Educ., 874 F.2d 1036, 1048 (5th Cir. 1989) (“First, we ask whether
education in the regular classroom, with the use of supplemental aids and services can be
achieved satisfactorily for a given child. . . . If it cannot and the school intends to provide special
education or to remove the child from regular education, we ask, second, whether the school has
mainstreamed the child to the maximum extent appropriate.”)

Obertiv. Board of Educ., 995 F.2d 1204 (3d Cir. 1993) (requiring mainstreamed placement with
extensive support services for second-grader with Down Syndrome)

Sacramento Unified Sch. Dist. v. Rachel H., 14 F.3d 1398 (9th Cir. 1994) (requiring
mainstreaming with extensive support services for child with intellectual disability)

Irving Indep. Sch. Dist. v. Tatro, 468 U.S, 883 (1984) (requiring school district to provide
catheterization for child during school day)

Cedar Rapids Community Sch. Dist. v. Garret F., 526 U.S. 66 (1999) (requiring school district to
provide extensive respiratory care and other services for ventilator-dependent child with
quadriplegia while child attended school)

Current Developments
(1) LRE

L.H. v. Hamilton Cnty. Dep't of Educ., 900 F.3d 779, 72 IDELR 204 (6th Cir. Aug. 20, 2018) (in
case of 15-year-old with Down Syndrome, affirming that school district's placement for child in
comprehensive development classroom was more restrictive than needed, reversing lower court’s
denial of reimbursement for parental placement in Montessori school; stating: “The LRE is a
non-academic restriction or control on the IEP—separate and different from the measure of
substantive educational benefits—that facilitates the IDEA s strong “preference for
“mainstreaming” handicapped children,” Rowley, 458 U S. at 181 n.4,” (at 789); relying on
Roncker v. Walter, 700 F.2d 1058, 1063 (6th Cir. 1983) factors; stating with regard to deferral to
school authorities that decision about mainstreaming does not require educational expertise as
methodology does; further stating that student need not master general education curriculum to
be mainstreamed, instead question is if child can make progress toward IEP goals in regular
education setting; accepting lower court finding that goals of student’s IEP should not have been
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tied to grade-level standards; further stating that difficulties of student with general education
curriculum in large school “do not demonstrate a failure of mainstreaming as a concept, but a
failure of L.H.'s teachers and the other HCDE staff to properly engage in the process of
mainstreaming L.H. rather than isolating and removing him when the situation became
challenging.” (at 795); ruling that Montessori program with student being the only one with
disabilities in class and paraprofessional aide should be reimbursed)

A.B.. v. Clear Creek Indep. Sch. Dist., No. 4:17-CV-2382, 2018 WL 4680564, at *4, 73 IDELR 3
(S.D. Tex. Sept. 28, 2018) (in case of ten-year-old third grade student with autism, intellectual
disability and speech impairment, ruling that district failed to provide student with education in
least restrictive environment; reasoning that student made most progress during 2016-17 school
year in general education classroom with in-class and resource room support; stating: “Despite
CCISD’s claims to the contrary, there is no overwhelming evidence in the record establishing
that A.B. is so limited in function, or so demanding as a student, as to entirely absorb a teacher’s
time and create an undue burden, especially with a paraprofessional providing in-class and
resource room support. . . . Also, in light of A.B.’s improved behavior. he is no longer disruptive
in a disciplinary sense and has shown marked improvement such that he no longer exhibits task
avoidance behaviors.”; further stating that proposed placement would be with students who have
severe behavior issues when student had just made behavioral progress; further noting that
student made meaningful academic progress in mainstream even though below grade level
appeal filed, No. 18-20714 (5th Cir. Oct. 23, 2018)

(2) Behavior Services
Endrew F., above
Spring Branch Indep. Sch, Dist. v. O.W., above

(3) Assistive Technology

M.C. v. Antelope Valley Union High Sch. Dist. (see above; stating that lack of specification in
IEP about which assistive technology devices were offered impeded parent’s participation in IEP
process, denying appropriate education)

EM. v. Lewisville Indep. Sch. Dist., No. 4:15-CV-00564, 2018 WL 15 10668, 72 IDELR 22
(E.D. Tex. Mar. 27, 2018) (in case of child with autism, speech impairment, orthopedic
impairment, intellectual disability, childhood apraxia of speech and dysarthria, considered to be
non-oral but who uses assistive technology device, upholding discontinuation of sign language
interpreter and speech articulation therapy, noting that student primarily communicated by typing
on device; further noting student’s reluctance to look at interpreter and difficulty making signs
due to lack of hand mobility and engagement with peers using AT device), appeal filed, No. 8-
40409 (5th Cir. Apr. 24, 2018)





Ongoing Controversies

(1) Related Services Reimbursement Issues

Doe v. East Lyme Bd. of Educ., 790 F.3d 440, 456-57, 65 IDELR 255 (2d Cir. June 26, 2015) (in
case of child with autism whose public school services were discontinued following dispute that
resulted in parent placing child in private school outside of school district and obtaining privately
some but not all of related services previously funded by school district, reversing district court
order reimbursing parent only for services paid for upfront during stay-put period; stating, “We
therefore conclude that when an educational agency has violated the stay-put provision,
compensatory education may—and generally should—be awarded to make up for any
appreciable difference between the full value of stay-put services owed and the (reimbursable)
services the parent actually obtained.”)

(2) Transition

Pugh, 69 IDELR 135 (OSEP Jan. 18.2017) (“[W]e note that 34 CFR § 300.320(a)(3) limits the
periodic progress reporting requirement in 34 CFR § 300.320(a)(3) to the student's progress on
the annual IEP goals described in 34 CFR § 300.320(a)(2), which are the student's academic and
functional goals, and does not specifically identify "postsecondary goals" as an area for which a
public agency must report student progress. However, we assume that there would be a
relationship between the academic and functional goals of a transition-aged student and that
student's postsecondary goals, and that it would be necessary for a public agency to report on a
student's progress in meeting postsecondary goals when reporting on the transition-aged student's
progress in meeting related academic and functional goals. Therefore, OSEP believes that
periodic progress reporting for transition-aged students would need to address the child's
progress in meeting postsecondary goals. . . . State educational agencies and their local
educational agencies have discretion to determine the specific content of the periodic progress
reports provided to parents of children with disabilities, and in reporting progress on annual
goals, could choose to include information about the specific transition services that were
provided to a transition-aged student during the time subject to the periodic report.”)

Dude, 62 IDELR 91 (OSEP 2013) (stating that if state law deems college classes, taken either for
auditing or for credit, to be secondary school education, and college classes meet applicable state
standards, they may be designated transition services on student’s IEP and paid for with IDEA

funds)

Spitzer-Resnick, 59 IDELR 230 (OSEP 2012) (declaring that work placements may be
appropriate transition-related services, but are not necessarily required; that least restrictive
environment requirement applies to work placements, but employment in separate settings may
be permitted; and that supplemental aids and services must be given so students can participate
with students without disabilities in work placements)
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Student Behavior and Discipline

Fundamentals
20U.8.C. §§ 1414(d)3)(B)X(i); 1415(k)

19 Tex. Admin. Code §§ 89.1052 (discretionary placements in juvenile justice alternative
education programs), .1053 (restraint and time-out)

Honig v. Doe, 484 U.S. 305, 559 IDELR 231 (1988) (upholding maintenance of placement in
current special educational placement during pendency of hearing proceedings over disciplinary
removal)

S-1v. Turlington, 635 F.2d 342, 552 IDELR 267 (5th Cir. 1981) (requiring manifestation
determination and opportunity for hearing before expulsion of students with disabilities for
disciplinary violations) (abrogated in part by Honig v. Doe, supra)

Chris D. v. Montgomery Bd. of Educ., 743 F. Supp. 1524, 16 IDELR 1183 (M.D. Ala. 1990)
(requiring behavior plan as component of free, appropriate public education in least restrictive
environment)

Dear Colleague, 68 IDELR 76 (OSERS & OSEP Aug. 1, 2016) (*“[T]he failure to consider and
provide for needed behavioral supports through the IEP process is likely to result in a child not
receiving a meaningful educational benefit or FAPE. In addition, a failure to make behavioral
supports available throughout a continuum of placements, including in a regular education
setting, could result in an inappropriately restrictive placement and constitute a denial of
placement in the LRE.”; further stating, “Incidents of child misbehavior and classroom
disruptions, as well as violations of a code of student conduct, may indicate that the child's [EP
needs to include appropriate behavioral supports. This is especially true when a pattern of
misbehavior is apparent or can be reasonably anticipated based on the child's present levels of
performance and needs. To the extent a child's behavior including its impact and consequences
(e.g., violations of a code of student conduct, classroom disruptions, disciplinary removals, and
other exclusionary disciplinary measures) impede the child's learning or that of others, the IEP
Team must consider when, whether, and what aspects of the child's IEP related to behavior need
to be addressed or revised to ensure FAPE.”)

Current Developments
(1) Behavioral Services
Endrew F. v. Douglas Cnty, Sch. Dist. RE-1, above

Spring Branch Indep. Sch. Dist. v. O.W., above
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(2) Expedited Hearings

Fletcher, 72 IDELR 275 (OSEP Aug. 23, 2018) (When “the due process complaint requesting an
expedited due process hearing is filed with less than 20 schoo! days remaining in the school year
or if the request is filed during the summer or other times when school is not in session . . . , the
SEA or LEA must ensure that the hearing is completed no later than the 20th school day from
when the expedited due process complaint is filed and that the hearing officer's determination is
made no later than the 10th school day afier the hearing concludes -- even if the complaint was
filed during the previous school year or during the summer, and the due date falls during the
following school year.”)

(3) Interim Alternative Settings

Olu-Cole v. E.L. Haynes Pub. Charter Sch., 292 F. Supp. 3d 413, 71 IDELR 194 (D.D.C. Feb.
23, 2018) (in case of student with emotional disturbance who allegedly attacked peer causing
concussion, and was suspended and removed to homebound tutoring interim alternative
educational setting, seeking order against continued exclusion from school after expiration of 45
day period, denying motion for preliminary injunction, reasoning that although 1AES is not
student’s current placement for purposes of maintenance of placement, and plaintiff has
likelihood of success on claim, student did not show irreparable harm, for decision is expected in

two weeks in due process hearing on removal for dangerousness), appeal filed, No, 18-7028
(D.C. Cir. Feb. 27, 2018)

Ongoing Controversies

(1) Short-Term Removals

Mason, 72 IDELR 192 (OSEP July 27, 2018) (“In your letter, you provide a description of one of
your client's cases in which a child experienced an administratively shortened school day to
address problem behavior at the child's school. You stated that the shortened school days did not
occur as a result of the individualized education program (IEP) Team process. . . . You stated

that you are concerned that students with disabilities in this school are not being provided with
the disciplinary protections required under the Individuals with Disabilities Education Act
(IDEA). ... The use of short-term disciplinary measures under the circumstances you described,
if implemented repeatedly (emphasis added), could constitute a disciplinary removal from the
current placement, and thus the discipline procedures set out in 34 CFR §§ 300.530-300.536
would apply.”)

(2) Restraint and Seclusion
Parrish v. Bentonville Sch. Dist., above

Section 504-ADA and Constitutional Litigation





Stay-Put and Related Issues

Fundamentals
20 U.S.C. § 1415())

Honig v. Doe (see above; upholding maintenance of placement in current special educational
placement during pendency of hearing proceedings over disciplinary removal)

Current Developments

Anonymous, 72 IDELR 163 (OSERS June 28, 2018) (“[Y]ou want to know if special education
and related services must continue to be provided to the child until the results of the IEE can be
considered, assuming the school district agrees to provide the IEE at public expense. . .. Itis
important to note that the parent's request for an IEE alone would not require the school district
to continue the child's current educational placement unless a due process complaint was filed in
the matter. If the public agency agrees to a parent's request for an IEE it may either delay the
issuance of the prior written notice until the IEE has been completed and reviewed by the IEP
Team or it may issue the prior written notice within a reasonable time and discontinue special
education services, pending the completion and review of the IEE.”)

Ongoing Controversies

(1) What’s the Stay-Put Placement?

Rena C. v. Colonial Sch. Dist., 890 F.3d 404, 416, 72 IDELR 26 (3d Cir. May 14, 2018)
(regarding offer of settlement calling for payment of tuition for private school, stating “This
Court has not squarely addressed whether a school district's private agreement to pay fora
parent's unilateral private school placement constitutes an agreement to the placement. We now
hold that by agreeing, without limitations, to pay tuition at a private school, the school district, as
the local educational agency, agrees that the private school placement is appropriate and that
paying tuition there fulfills its obligation to provide a free and appropriate public education.
When parents and a local educational agency agree on a placement without limitations, that
placement becomes the educational setting protected by the ‘stay-put’ provision of 20 U.S.C.
1415(j).”; but also holding that parent was justified in rejecting offer of settlement when it did
not include attorneys’ fees), cert. denied, No. 18-90, 2018 WL 3496841 {Oct. 1, 2018)

N.E. v. Seattle Sch. Dist., 842 F.3d 1093, 69 IDELR 1 (9th Cir. Nov. 17, 2016) (with regard to
child offered two-stage IEP, with second stage being self-contained behavior disorder class,
ruling that stay-put placement would be that of second stage and affirming denial of injunctive
relief; reasoning that previously child was mostly in general education, that first stage placed him
in individual class with no other students, and that second stage was to begin before parents filed
due process), cert. denied, 138 S. Ct. 69 (2017)
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(2) School Closings. Location-Specificity, etc.

D.M. v. New Jersey Dep’t of Educ., 801 F.3d 205 (3d Cir. Sept. 10, 2015) (refusing to overturn
preliminary injunction, and remanding case to district court when child’s IEP called for child’s
attendance at private school for children with intellectual disabilities and to be integrated into
classes with children in other private general education school sharing same site, but state
education department directed private school for children with intellectual disabilities not to
place its students in the other school’s classrooms with general education students; noting that
stay-put rule operates as automatic preliminary injunction; excusing exhaustion on ground that
administrative process cannot grant relief; further holding that action of department was change
of placement, even if some changes as to selection of particular schools are not)
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IDEA Remedies

Fundamentals
20 U.S.C. § 1415(3i)(C)(iii) (. . . grant such relief as the court determines is appropriate.”)
(1) Orders for Future Conduct

Burlington Sch. Comm. v. Department of Education, 471 U.S. 359, 370, 556 IDELR 389 (1985)
(*In a case where a court determines that a private placement desired by the parents was proper
under the Act and that an IEP calling for placement in a public school was inappropriate, it
seems clear beyond cavil that ‘appropriate’ relief would include a prospective injunction
directing the school officials to develop and implement at public expense an IEP placing the
child in a private school.”)

Q.C-C. v, District of Columbia, 164 F. Supp. 3d 35, 52, 67 IDELR 60 (D.D.C. Feb. 16, 2016) (in
case in which hearing officer found that public school system denied student appropriate
education by providing insufficient hours of specialized instruction in IEP, holding that hearing
officer should have ordered that student be placed in private school, noting that although hearing
officer stated he was not sure that the student needed to be in restrictive environment of private
school, “the preponderance of the evidence supports a finding that Q.C-C. requires full-time
specialized instruction throughout the school day and, given that Lab [School] is the only
potential placement in the record that could satisfy Q.C-C.’s needs. an order directing the District
to fund Q.C-C.'s continued placement at Lab is warranted.”)

D.C. v. Department of Educ., No. 05-00562, 46 IDELR 6 (D. Haw. June 23, 2006) (“The
Hearing Officer should make a determination of the student’s eligibility forthwith, so that if the .
.. student is eligible, the student's IEP team may have sufficient time to determine an appropriate
IEP for the student before the start of the new school year.”)

(2) Tuition Reimbursement

Burlington Sch. Comm. v. Department of Educ. (see above; permitting award of tuition
reimbursement when school district did not offer child appropriate placement and parents placed
child unilaterally)

Florence Cnty. Sch. Dist. Four v. Carter, 510 U.S. 7, 20 IDELR 532 (1993) (permitting award of
tuition reimbursement when parents unilaterally placed child in school that was not approved for
placement by state)

20U.8.C. § 1412(a)(10)(C) (providing for reimbursement of unilateral placements when
appropriate education has been denied, but also for denial or reduction of reimbursement in
specified circumstances)

Forest Grove Sch. Dist. v. T.A., 557 U.8.230, 52 IDELR 151 (2009) (permitting tuition
reimbursement for child who did not previously receive special education services)
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Cleveland Heights—University Heights City Sch. Dist. v. Boss, 144 F.3d 391, 28 IDELR 32 (6th
Cir. 1998) (holding that private placement's failure to meet IDEA’s least restrict environment
requirement does not bar reimbursement, noting that imposing requirement would defeat
reimbursement remedy)

(3) Compensatory Education
20 US.C. § 1415(iC)(iii) (*. . . grant such relief as the court determines is appropriate.”)

Jefferson Cnty. Bd. of Educ. v. Breen, 853 F.2d 853, 103 LRP 22850 (1 1th Cir. 1988) (awarding
two years compensatory education in addition to reimbursement for private placement, stating
that without compensatory education poor families would have inadequate remedies)

Lester H. v. Gilhool, 916 F.2d 865, 16 IDELR 1354 (3d Cir. 1990) (affirming award of 2 1/2
years of eligibility for special education services beyond age 21 for 12-year old who did not
receive appropriate education for 2 1/2-year period)

G. v. Fort Bragg Dependent Schs., 343 F.3d 295, 308, 40 IDELR 4 (4th Cir. 2003)
(“Compensatory education involves discretionary, prospective, injunctive relief crafted by a
court to remedy what might be termed an educational deficit created by an educational agency's
failure over a given period of time to provide a FAPE to a student. We agree with every circuit to
have addressed the question that the IDEA permits an award of such relief . . . .”)

Current Developments and Ongoing Controversies

(1) Limitations

Reyes v. Manor Indep. Sch. Dist., 850 F.3d 251, 69 IDELR 147 (5th Cir. Mar. 7, 2017) (in case
of student who began attending district school in August 2010, just before 18th birthday and left
district in May 2012, and whose mother filed due process hearing request in February 2013, was
challenged by district as lacking legal authority to bring complaint, then obtained guardianship in
April 2013, holding that claims were barred by one-year Texas statute of limitations, which
restricted IDEA claim to harms for period from February to May of 2012; noting that Texas has
no procedure to appoint parent to represent student who has reached age of majority, has not
been found incompetent, but lacks ability to give informed consent for education, but noting that
parent did not promptly obtain guardianship through ordinary procedures, and that hearing
officer permitted claim to relate back to date of filing of original due process complaint; denying
tolling of limitations for incompetency of student)

Durbrow v. Cobb Cnty. Sch. Dist. (see above; finding that tolling of two-year limitations did not
apply to IDEA evaluation claim when parents could not show request for evaluation prior to
student’s senior year)

G.L. v. Ligonier Valley Sch. Dist. Auth., 802 F.3d 601, 620-21, 66 IDELR 91 (3d Cir. 2015)
(holding that IDEA limitations related provisions do not limit period that may be considered in
fashioning compensatory remedy for claims that are timely filed; stating, “[O]nce a violation is
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reasonably discovered by the parent, any claim for that violation, however far back it dates, must
be filed within two years of the “knew or should have known” date. If it is not, all but the most
recent two years before the filing of the complaint will be time-barred; but if it is timely filed,
then, upon a finding of liability, the entire period of the violation should be remedied. In other
words, § 1415(£)(3)(C), like its synopsis in § 1415(b)(6)}(B), reflects a traditional statute of
limitations.”)

Zirkel, 66 IDELR 288 (OSEP Dec. 9, 2015) (stating with regard to G. L. v. Ligonier Valley
School District Authority, 802 F.3d 601 (3d Cir. 2015), “On September 22, 2015, the Court
issued its decision . . . , holding that both provisions [sections 615(b)(6)(B) and 615(f)(3)(C) of
the Act] reflect the same two-year deadline for filing a due process complaint after the date
plaintiffs knew or should have known about the alleged violations (the "KOSHK date"). The
Court also held that neither provision limits remedies to injuries that occurred within two years
before the KOSHK date, and that, if parents timely file a complaint and liability is proven, the
entire period of the violation should be remedied. In light of the Court's decision, the Department
is continuing to deliberate to determine whether further guidance is necessary.”)

(2) Tuition Reimbursement
Rockwall Indep. Sch. Dist. v. M.C., above

Spring Branch Indep. Sch. Dist, v. O.W., above

(3) Measure and Character of Compensatory Education

Reid v. District of Columbia, 401 F.3d 516 (D.C. Cir.2005) (rejecting formulas for compensatory
education including hour-per-day and one-hour-per-one-hour, stressing flexible nature of remedy
and stating award should provide benefits that would have been given if appropriate education
had been provided)

Boose v. District of Columbia, 786 F.3d 1054, 1058, 65 IDELR 191 (D.C. Cir. 2015) (“DCPS,
moreover, conflates the compensatory education Boose seeks with the evaluation and IEP it
offered. Specifically, it argues that the evaluation and the IEP satisfied Boose’s request for
compensatory education. But that cannot be. As noted above, and as DCPS concedes, the IEP
included no compensatory education. 1EPs are forward looking and intended to “conform[ ] to ...
[a] standard that looks to the child's present abilities.” whereas compensatory education is meant
to “make up for prior deficiencies.” Reid, 401 F.3d at 522-23. Unlike compensatory education,
therefore, an 1EP “carries no guarantee of undoing damage done by prior violations,” Reid, 401
F.3d at 523, and that plan alone cannot do compensatory education's job. So the mere fact that
DCPS offered A.G. an IEP cannot render moot Boose’s request for compensatory education.”)

M.S. v. Utah Sch. for the Deaf & Blind, 822 F.3d 1128, 67 IDELR 195 (10th Cir. 2016) (vacating
decision of district court that remanded to IEP team determination of which residential
placement to select for delivery of compensatory services; ordering district court to resolve issue,
stating that delegating decision to IEP team puts school in position of hearing officer and may
place student in endless cycle of litigation)
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Appendix

Supreme Court IDEA Cases

Board of Educ. v. Rowley, 458 U.S. 176 (1982) (interpreting appropriate education standard as
requiring benefit but rejecting proportional maximization)

Irving Indep. Sch. Dist. v. Tatro, 468 U.S. 883 (1984) (requiring catheterization services)

Smith v. Robinson, 468 U.S. 992 (1984) (attorneys’ fees and remedies under Section 504 and
Section 1983), superseded by statute, 20 U.S.C. § 1415(i), ()

School Comm. of Burlington v. Department of Educ., 471 U.S. 359 (1985) (tuition
reimbursement)

Honig v. Doe, 484 U.S, 305 (1988) (requiring maintenance of placement in student discipline
dispute), superseded by statute, 20 U.S.C. § 1415(k)

Dellmuth v. Muth, 491 U.S. 223 (1989} (imposing Eleventh Amendment immunity), superseded
by statute, 20 U.S.C. § 1403

Florence Cnty. Sch. Dist. Four v. Carter, 510 U.S. 7 (1993) (permitting reimbursement for
unilateral placement in unapproved school)

Zobrest v. Catalina Foothills Sch. Dist., 509 U.S. 1 (1993) (rejecting Establishment Clause
challenge to provision of sign-language interpreter in religious school)

Board of Educ. of Kiryas Joel Vill. Sch. Dist. v. Grumet, 512 U.S. 687 (1994) (upholding
Establishment Clause challenge to creation of school district for children with disabilities
specifically for religious community)

Cedar Rapids Cmty. Sch. Dist. v. Garret F., 526 U.S. 66 (1999) (requiring services for child
dependent on ventilator)

Schaffer v. Weast, 546 U.S. 49 (2005) (placing burden of persuasion in due process proceedings
on party challenging program)

Arlington Cent. Sch. Dist. Bd. of Educ. v. Murphy, 548 U.S. 291(2006) (disallowing expert
witness fees)

Winkelman v. Parma City Sch. Dist., 550 U.S. 516 (2007) (permitting action by pro se parents)

Forest Grove Sch. Dist. v. T.A., 557 U.S. 230 (2009) (upholding tuition reimbursement for
unilateral placement for child not previously served in public school special education)

Fry v. Napoleon Cmty. (2017) (limiting required exhaustion of non-IDEA claims to those where
free, appropriate public education is gravamen of complaint)

Endrew F. v. Douglas Cnty. Sch. Dist. RE-1, 137 S. Ct. 988 (2017) (reaffirming Rowley, but
rejecting more than merely de minimis standard for appropriate education and requiring
appropriately ambitious IEPs and challenging objectives)

General Reference

Mark C. Weber, Special Education Law and Litigation Treatise (LRP Pubs. 4th ed. 2017)






TE n Compliance Review Topics
A Special Education Program Review Based on

Texas Education A o .
R ——— Performance-Based Monitoring

Systemic Review: After reviewing the district Performance-Based Monitoring Analysis System (PBMAS)
report, identify categories with one or more indicators with a performance level (PL) of
2 or higher. For those categories, analyze the compliance topics as indicated below.

PBMAS Indicators ‘ Compliance Topics

Performance

#1 SPED STAAR® 3-8 Passing Rate Properly Constituted Admission, Review, and

#2 SPED YAE STAAR® 3-8 Passing Rate Dismissal (ARD) Committee

#3 SPED STAAR® EQOC Passing Rate

#4 SPED STAAR® Alternate 2 Participation Rate Development/Implementation of the Individualized

Education Program (IEP)

Current Evaluation

Participation in State Assessments

Behavior/ Discipline

Certified/ Highly Qualified Staff

Time in General Education — Least Restrictive Environment (LRE)

#5 SPED Regular EC Program Rate (ages 3-5) Commensurate School Day
#6 SPED Regular Class >= 80% Rate (ages 6-21) — -
#7 SPED Regular Class < 40% (ages 6-21) Least Restrictive Environment (LRE)

#8 SPED Separate Settings Rate (ages 6-21)
Dropout & Graduation

#9 SPED Annual Dropout Rate (grades 7-12) Transition Services
#10 SPED Graduation Rate

Special Education Representation

#11 SPED Representation It is encouraged, but not required, that each local
education agency (LEA) conduct its own data
analysis/analyses of each racial/ethnic group or
disability category for which the risk ratio exceeds 2.5.

Each LEA must ensure, through proper
implementation of its child find procedures,
appropriate identification and placement of all
children with disabilities who require special
education and related services for whom it is
responsible for making a free appropriate public
education (FAPE) available.

When analyzing data, consider the current and future impact of other PL levels: Report Only (RO), Special Analysis (SA), Required
Improvement (RI), Not Assigned (NA), and significant disproportionality risk ratio (SD).
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