
The State Board of Education (SBOE) adopts the repeal of §89.61 and §89.63, concerning special education services 
and settings. The repeals are adopted without changes to the proposed text as published in the July 23, 2021 issue of 
the Texas Register (46 TexReg 4430) and will not be republished. The adopted repeals implement House Bill (HB) 
3, 86th Texas Legislature, 2019, which removed the SBOE's rulemaking authority related to instructional 
arrangements in special education. 
 
REASONED JUSTIFICATION: Section 89.61 allows a school district to contract for residential placement of a 
student when the student's admission, review, and dismissal (ARD) committee determines that a residential 
placement is necessary in order for the student to receive a free appropriate public education. Section 89.63 allows a 
school district to provide services through special education personnel to students with disabilities in order to meet 
the special needs of those students, defines the regular school day as the period of time determined appropriate by 
the ARD committee, defines special education instructional arrangements/settings, and requires that the instructional 
arrangements/settings be based on the individual needs and individualized education programs of eligible students 
receiving special education.  
 
HB 3, 86th Texas Legislature, 2019, redesignated Texas Education Code (TEC), §42.151, as TEC, §48.102, and 
amended the statute to transfer rulemaking authority related to residential placements and instructional arrangements 
from the SBOE to the commissioner of education. New 19 TAC §89.1005, Instructional Arrangements and Settings, 
and §89.1092, Contracting for Residential Educational Placements for Students with Disabilities, were adopted 
under the commissioner's rulemaking authority effective March 14, 2021. The repeal of §89.61 and §89.63 is 
necessary as statutory authority for the rules no longer exists. 
 
The SBOE approved the proposed repeals for first reading and filing authorization at its June 25, 2021 meeting and 
for second reading and final adoption at its September 3, 2021 meeting. 
 
In accordance with TEC, §7.102(f), the SBOE approved the repeals for adoption by a vote of two-thirds of its 
members to specify an effective date earlier than the beginning of the 2022-2023 school year. The earlier effective 
date will remove rules whose statutory authority no longer exists as soon as possible. The effective date is 20 days 
after filing as adopted with the Texas Register. 
 
SUMMARY OF COMMENTS AND RESPONSES: The public comment period on the proposal began July 23, 
2021, and ended at 5:00 p.m. on August 27, 2021. The SBOE also provided an opportunity for registered oral and 
written comments at its September 2021 meeting in accordance with the SBOE board operating policies and 
procedures. Following is a summary of the public comments received and the corresponding responses. 
 
Comment: An educator commented that with limited public resources, residential facilities are typically not 
appropriate placements. The commenter added that these facilities do not provide age-appropriate nondisabled peers 
as role models for students with disabilities.  
 
Response: The SBOE provides the following clarification. Section 89.61 and §89.63 are being repealed because 
rulemaking authority transferred from the SBOE to the commissioner of education. Substantially similar rules were 
adopted in 19 TAC §89.1005 and §89.1092 under the commissioner's rulemaking authority effective March 14, 
2021. 
 
Comment: A dyslexia coordinator commented that if the state only includes evaluation under IDEA, many students 
may not be identified early and would lose the chance for early intervention. 
 
Response: This comment is outside the scope of the current rule proposal.  
 
STATUTORY AUTHORITY. The repeals are adopted under Texas Education Code (TEC), §48.102(e), as amended 
and redesignated by House Bill (HB) 3, 86th Texas Legislature, 2019, which requires the commissioner of education 
by rule to prescribe the qualifications and instructional arrangements that must be met in order to be funded as a 
particular instructional arrangement under TEC, §48.102; and TEC, §48.102(g), as amended and redesignated by 
HB 3, 86th Texas Legislature, 2019, which requires the commissioner of education to adopt rules governing 
contracts for residential placement of special education students. 
 



CROSS REFERENCE TO STATUTE. The repeals implement Texas Education Code, §48.102(e) and (g). 
 
<rule> 
 
§89.61. Contracting for Residential Educational Placements for Students with Disabilities. 
 
§89.63. Instructional Arrangements and Settings. 
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