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TEXAS EDUCATION AGENCY STANDARD CONTRACT

ARTICLE |. PARTIES TO CONTRACT
This agreement is entered inlo by and between the Texas Education Aaency (“TEA"), a Texas State Agency on behalf
of the State Board of Education (SBOE) and Educational Testing Service (“Contractor”).

ARTICLE |l. PERIOD OF CONTRACT

The period of this contract is from the last date of signature of this contract award to August 31, 2019, unless extended
or terminated as otherwise provided. The contract may be renewed by mutual agreement under the same or different
terms for two additional one {1} year renewal periods. If renewed, the first renawal period shall be from September 1,
2019 through August 31, 2020; and the second renewal period shall be from September 1, 2020 through August 31,
2021.

ARTICLE lll. PURPOSES OF CONTRACT

Contractor shall provide high school equivalency examinations aligned 1o the Texas Essential Knowledge and Skills
(TEKS), the Texas College and Career Readiness Standards (CCRS), and be equivalent to requirements of the
foundation high school graduation program. Contractor will provide a high scheol equivalency assessment that is basis
for TEA to issue the Texas Certificate of High School Equivalency (TxCHSE).

Contractor shall perform all of the functions and duties set described herein and in the appendices to this Contract,
which are attached hereto and incorporated by reference.

ARTICLE IV. PAYMENT UNDER CONTRACT

No state funding is directly associated with this contract. The high school equivalency assessment program in Texas
is supported entirely by test fees paid directly to the vendor; at the local level by testing center fees and at the state
ievel by the state administrative fees. Contractor will not receive payment from the TEA.

ARTICLE V. GENERAL AND SPECIAL PROVISIONS OF CONTRACT
Altached hereto and incorporated herein by reference are the General Provisions and the Special Provisions indicated
below with an "X" beside each:

B Special Provisions A, Program Specific

[ Special Provisions B, Debarment (required if utilizing federal funds)

[J Special Provisions C, Lobbying (required if utilizing federal funds & over $100,000)

O Special Provisions D, Historically Underutilized Business Subcontracting Plan (HSP) (required for projects over
$100,000.00)

Texas Government Code §2252.901 prohibits the agency into entering into an employment contract, a professional
services coniract, or a consulting services contract with a former or retired TEA employee before the first anniversary
of their last date of regular employment. If TEA enters into a “professional services” contract with a corporation, firm,
or other business entity that employs a former or retired employee during the first year of the past employee's departure
from the agency, the former or retired employee is restricted from performing services on projects that the employee
worked on while employed at TEA.

Texas Government Code §572.069. CERTAIN EMPLOYMENT FOR FORMER STATE OFFICER OR EMPLOYEE
RESTRICTED. A former state officer or employee of a state agency who during the period of state service or
employment participated on behalf of a state agency in a procurement or contracl negotiation invelving a person may
not accept employment from that person before the second anniversary of the date the officer's or employee’s service
or employment with the stale agency ceased.
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ARTICLE VI. ENTIRE CONTRACT :

This contract together with the documents including but not limited to Appendices, Attachmentis, Exhibits, Proposal
Responses, mentioned herein and incorporated by reference, contains the entire agreement between the parties
relating to the rights granted and the obligations assumed in it. Any oral representations or modifications conceming
this contract shall be of no force or effect unless contained in a subsequent amendment execuled by both parties.

AGREED and accepted on behalf of Contractor effective beginning on the date of the Contract as specified above
and as indicated by signature below of a persen authorized to bind Contractor.

Typed name: _John H. Oswald

Authorized

Typed title: Vice President and Chief Operating
Officer

This section reserved for TEA use.

|, an authorized official of the Texas Education Agency, hereby certify that this contract is in compliance with the
authorizing program statute and applicable regulations and authorize the services 1o be performed as written above.
AGREED and accepted on behalf of Agency

Ot ) ofhrceche Yoy

Return signed copy to: onna Bahorich

TEAContracts@tea.texas.gov State Board of Education Chair
(\g/\.u\ ’R.Qew.(.;/ lo=90C
= Shirley Beaulieu Date

Associale Commissioner Finance/ CFQ
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APPENDIX 1

The definitions of terms in the General Provisions are incorporated herein.

The Request for Proposal entitled Texas Certificate of High School Equivalency (TxCHSE) Examination
Provider(s) released October 6, 2015, with a closing date of November 17, 2015, and identified as RFP #701-16-
018, and the terms, conditions, and requirements contained in the RFP are incorporated herein by reference;
although in the event of conflict, the General Provisions to Standard Contract shall control.

The proposal submitted by the Contractor in response to Request for Proposal #701-16-018, is incorporated
herein by reference and is therefore made a part of this contract.

If there is a conflict or ambiguity between or among the lerms of the documents that constitute this Contract, and
il that eonflict or ambiguity cannol be resolved by construing the terms so as to harmonize all their terms, then
the conflict or ambiguity shall be resolved with the following contract documents prevailing in the following order
of priority:

General Provisions of the Standard Contract;

The Standard Contract, inclusive of all appendices;

Contractor's Written Clarifications to Questions, Attachment A
Contractor's Proposal to the Texas Education Agency; and,

The Request for Proposal 701-16-018 released October 8, 2015

Description of Services/Activities:

The Texas Certificate of High School Equivalency (TxCHSE) is administered by the Texas Education Agency
{TEA) for individuals who did not earn an accredited high school diploma and would like to earn their certificate of
high school equivalency by passing examinations to demonstrate proficiency. The TEA is the only entity in Texas
that is authorized to issue a certificate of high school equivalency. TxCHSE is available to the public only through
TEA-approved official testing centers,

Statutory Authority

TEC §7.1114

hitp //www_statutes.legis state.tx us/Docs/ED/MmVED. 7. him#7.111

Texas Administrative Code (TAC), §89.41 - §89.47 http:/fritter.tea.state tx.us/rulesiac/chapter089/ch089¢. html

Contractor hereby agrees to comply with Texas requirements to administer the TxCHSE,
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CONTRACT TERMS AND CONDITIONS

A. Definitions as used in these Contract Terms and Conditions:

» Contract means the entire document, and all of TEA's attachments, appendices, schedules (including but
nol limited to the Terms and Conditions and the Special Provisions), amendments and extensions of or to
the Standard Contract;

* Receiving Agency, Party, Owner or TEA means the Texas Education Agency;

 Proposer or Respondent may be used interchangeably in the competitive solicitation. Contractor and
Respondent infer pre RFP award status and Contractor infers to post RFP award status;

+ Conlraclor or Performing Agency means the party or parties to this Contract other than TEA, including its or
their officers, directors, employees, agenis, representatives, consultants and subcontractors, and
subcontractors’ officers, directors, employees, agents, representatives and consultants:

* Project Manager/Administrator means the respective person(s) representing TEA or Contractor, as indicated
by the Contract, for the purposes of administering the Contract Project;

» Contract Project means the purpese intended to be achieved through the Conlract;

* Amendmeant means a Contract that is revised in any respect, and includes both the original Contract, and
any subsequent amendments or extensions thereto;

* Major Contract means any contract over $10 million cumulative over the life of the contract.

* Works means all tangible or intangible material, products, ideas, documents or works of authorship prepared
or created by Contractor for or on behalf of TEA at any time after the beginning date of the Contract ("Waorks”
includes but is not limited to computer software, data, information, images, illustrations, designs, graphics,
drawings, educational malerials, assessment forms, tesling materials, logos, trademarks, patentable
materials, etc.) this does not include any pre-existing matedials of Contractor, or any licensed third party
materials provided by Contractor; and,

» Intellectual Property Righis means the worldwide intangible legal rights or interests evidenced by or
embodied in: (a) any idea, design, concept, method, process, technique, apparatus, invention, discovery, or
improvement, including any patents, trade secrets, and know-how; (b) any work of authorship, including any
copyrights, moral rights or neighboring rights; (c) any trademark, service mark, trade dress, trade name, or
other indicia of source or origin; (d) domain name registrations; and {e) any other similar rights. The
Intellectuzl Property Rights of a party include all worldwide intangible iegal rights or interests that the party
may have acquired by assignment or license with the right to grant sublicenses.

B. Contingency: The Contract, including any amendments, extensions or subsequent contracls are executed by
TEA contingent upon the availability of appropriated funds by legisiative act. Notwithslanding any other provision
in this Contract or any other document, this Contract is void upon the insufficiency (in TEA's discretion) or
unavailability of appropriated funds. n addition, this Contract may be ferminated by TEA at any time for any
reason upon natice to Conlractor. Expenditures and/or activities for which Contractor may claim reimbursement
shall not be accrued or claimed subsequent to receipt of such notice from TEA.

C. Indemnification:
Acts or Omissions

Contractor shall indemnify and hold harmless the State of Texas and the Texas Education Agency, AND/OR
THEIR OFFICERS, AGENTS, EMPLOYEES, REPRESENTATIVES, CONTRACTORS, ASSIGNEES, AND/OR
DESIGNEES FROM ANY AND ALL LIABILITY, ACTIONS, CLAIMS, DEMANDS, OR SUITS, AND ALL
RELATED COSTS, ATTORNEY FEES, AND EXPENSES arising out of, or resulting from any acts or omissions
of the Contractor or its agents, employees, subcontraclors, Order Fulfillers, or suppliers of subcontractors in the
execution or performance of the Contract and any Purchase Orders issued under the Contract. THE DEFENSE
SHALL BE COORDINATED BY CONTRACTOR WITH THE OFFICE OF THE ATTORNEY GENERAL WHEN
TEXAS STATE AGENCIES ARE NAMED DEFENDANTS IN ANY LAWSUIT AND CONTRACTOR MAY NOT
AGREE TO ANY SETTLEMENT WITHOUT FIRST OBTAINING THE CONCURRENCE FROM THE OFFICE
OF THE ATTORNEY GENERAL. CONTRACTOR AND TEA AGREE TO FURNISH TIMELY WRITTEN NOTICE
TO EACH OTHER OF ANY SUCH CLAIM.

Infringements

1} Contractor shall indemnify and hold harmless the State of Texas and the Texas Education Agency, AND/OR
THEIR EMPLOYEES, AGENTS, REPRESENTATIVES, CONTRACTORS, ASSIGNEES, AND/OR
DESIGNEES from any and all third party claims involving infringement of United States patents, copyrights,
trade and service marks, and any other intellectual or intangible property rights in connection with the
PERFORMANCES OR ACTIONS OF CONTRACTOR PURSUANT TO THIS CONTRACT. CONTRACTOR
AND TEA AGREE TO FURNISH TIMELY WRITTEN NOTICE TO EACH OTHER OF ANY SUCH CLAIM.
CONTRACTOR SHALL BE LIABLE TO PAY ALL COSTS OF DEFENSE INCLUDING ATTORNEYS' FEES.
THE DEFENSE SHALL BE COORDINATED BY CONTRACTOR WITH THE OFFICE OF THE ATTORNEY
GENERAL WHEN TEXAS STATE AGENCIES ARE NAMED DEFENDANTS IN ANY LAWSUIT AND
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CONTRACTOR MAY NOT AGREE TO ANY SETTLEMENT WITHOUT FIRST OBTAINING THE
CONCURRENCE FROM THE OFFICE OF THE ATTORNEY GENERAL.

2) Contractor shall have no liability under this section if the alleged infringement is caused in whole or in part
by: (i) use of the product or service for a purpose or in a manner for which the product or service was not
designed, (i) any modification made to the product without Contractor's written approval, (iii) any
medifications made to the product by the Contractor pursuant to TEA's specific instructions, (iv) any
intellectual property right owned by or licensed to TEA, or (v) any use of the product or service by TEA that
is not in conformity with the terms of any applicable license agreement.

3) I Contractor becomes aware of an actual or potential claim, or TEA provides Contractor with notice of an
actual or potential claim, Contractor may (or in the case of an injunclion against TEA, shall), at Contractor's
sole option and expense; (i) procure for the TEA the right to continue to use the affected portion of the product
or service, or {ii) modify or replace the affected portion of the product or service with functionally equivalent
or superior product or service so that TEA's use is non-infringing

CONTRACTOR AGREES AND ACKNOWLEDGES THAT DURING THE EXISTENCE OF THIS CONTRACT,
CONTRACTOR SHALL BE ENTIRELY RESPONSIBLE FOR THE LIABILITY AND PAYMENT OF
CONTRACTOR'S AND CONTRACTOR 'S EMPLOYEES' TAXES OF WHATEVER KIND, ARISING OUT OF
THE PERFORMANCES IN THIS CONTRACT. CONTRACTOR AGREES TO COMPLY WITH ALL STATE AND
FEDERAL LAWS APPLICABLE TO ANY SUCH PERSONS, INCLUDING LAWS REGARDING WAGES,
TAXES, INSURANCE, AND WORKERS' COMPENSATION, THE TEA AND/OR THE STATE SHALL NOT BE
LIABLE TO THE CONTRACTOR, ITS EMPLOYEES, AGENTS, OR OTHERS FOR THE PAYMENT OF TAXES
OR THE PROVISION OF UNEMPLOYMENT INSURANCE AND/OR WORKERS' COMPENSATION OR ANY
BENEFIT AVAILABLE TO A STATE EMPLOYEE OR EMPLOYEE OF ANOTHER GOVERNMENTAL ENTITY
CUSTOMER.

CONTRACTOR AGREES TO INDEMNIFY AND HOLD HARMLESS TEA, THE STATE OF TEXAS AND/OR
THEIR EMPLOYEES, AGENTS, REPRESENTATIVES, CONTRACTORS, AND/OR ASSIGNEES FROM ANY
AND ALL LIABILITY, ACTIONS, CLAIMS, DEMANDS, OR SUITS, AND ALL RELATED COSTS, ATTORNEYS'
FEES, AND EXPENSES, RELATING TO TAX LIABILITY, UNEMPLOYMENT INSURANCE AND/OR
WORKERS' COMPENSATION IN TS PERFORMANCE UNDER THIS CONTRACT. CONTRACTOR SHALL
BE LIABLE TO PAY ALL COSTS OF DEFENSE INCLUDING ATTORNEYS' FEES. THE DEFENSE SHALL BE
COORDINATED BY CONTRACTOR WITH THE OFFICE OF THE ATTORNEY GENERAL WHEN TEXAS
STATE AGENCIES ARE NAMED DEFENDANTS IN ANY LAWSUIT AND CONTRACTOR MAY NOT AGREE
TO ANY SETTLEMENT WITHOUT FIRST OBTAINING THE CONCURRENCE FROM THE OFFICE OF THE
ATTORNEY GENERAL. CONTRACTOR AND TEA AGREE TO FURNISH TIMELY WRITTEN NOTICE TO
EACH OTHER OF ANY SUCH CLAIM.

Subcontracting and Substitutions: Contractor shall not assign, transfer or subcontract any of its rights or
responsibilities under this Contract without prior formal written amendment to this Contract properly executed by
both TEA and Conlractor. TEA reserves the right to request changes in personnel assigned to the project. The
TEA Project Manager must pre-approve any changes in key personnel throughout the contract term. Any
changes to the HUB Subcontracting Plan (HSP) must be approved by the Agency HUB Coordinator before
staffing changes are initialed. Substitulions are not permitted without written approval of the TEA Project
Manager.

Encumbrances/Obligations: All encumbrances, accounis payable, and expenditures shall occur on or between
the beginning and ending dates of this Contract. All goods must have been received and all services renderad
during the Contract period in order for Contractor to recover funds due. In no manner shall encumbrances be
considered or reflected as accounts payable or as expenditures.

Contractor's Proposal Contractor's proposal that was furnished to TEA in response to a Request for Proposal
Is incorporated in this Contract by reference. The provisions of this Contract shall prevail, however, in all cases
of conflict arising from the terms of Contractor's proposal whether such proposal is a written part of this Contract
or is attached as a separate document.

Requirements, Terms, Conditions, and Assurances: The terms, conditions, and assurances, which are stated
in the Request for Proposal, in response lo which Contractor submitted a proposal, are incorporated herein by
reference for all purposes, although the current Terms and Conditions shall prevail in the event of conflict.

Records Retention and the Right to Audit: Contractor shail maintain its records and accounts in a manner
which shall assure a fuil accounting for all funds received and expended by Contractor in connection with the
Contract Project. These records and accounts shall be retained by Contractor and made available for
programmatic or financial audit by TEA and by others authorized by law or regulation to make such an audit for
a period of not less than seven (7) years from the date of completion of the Conltract Project or the date of the
receipt by TEA of Contractor's final claim for payment or final expenditure report in connection with this Contract,
whichever is later. If an audit has been announced, the records shall be retained until such audit has been
completed.
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Pursuant to Government Code, Ihe slate auditor may conduct an audit or investigation of the contractor or any
other enlity or person receiving funds from the state directly under this contract or indirectly through a subcontract
under this contract. The acceplance of funds by the Contracter or any other entity or person directly under this
contract or indirectly through a subcontract under this contract acts as acceptance of the authority of the state
auditor, under the direction of the iegislative audit committee to conduct an audit or investigation in connection
with those funds. Under the direction of the legislative audit committee, the Contractor or other entity that is the
subject of an audit or investigation by the state auditor must provide the state auditor with access to any
information the stale auditor considers relevant to the investigation or audit. Contractor will ensure that this clause
concerning the authority to audit funds received indirectly by subconiractors through the Contractor and the
requirement o cooperate is included in any subcontract it awards.

Contractor further agrees that acceptance of funds under this contract acls as acceptance for TEA to conduct an
audit or investigation in connection with those funds. Contractor, subcontractors, and any entilies receiving funds
through this contract shall cooperate fully with TEA in the conduct of the audit orinvestigalion, including providing
all records pertaining to this contract that are requested.

Intellectual Property Ownership: Contractor agrees that all Works are, upon creation, works made for hire and
the sole property of TEA. If the Works are, under applicable law, not considered works made for hire, Contractor
hereby assigns to TEA all worldwide ownership of all rights, including the Intellectual Property Rights, in the
Works, without the necessity of any further consideration, and TEA can obtain and hald in its own name all such
rights to the Works. Contracior agrees to maintain written agreements with all officers, directors, employees,
agenls, representatives and subcontractors engaged by Contractor for the Contract Project, granting Contractor
rights sufficient to support the performance and grant of rights to TEA by Contractor. Copies of such agreements
shall be provided to TEA promptly upon request.

Contractor warrants that (i) it has the authority to grant the rights herein granted, (i) it has not assigned or
transferred any right, title, or interest to the Works or Intellectual Property Rights that would conflict with its
obligations under the Contract, and Contractor will nat enter into any such agreements, and {jii) the Works will
be original and will not infringe any intellectual property rights of any other person or entity. These warranties
will survive the termination of the Contract. If any preexisting rights are embodied in the Works, Contractor grants
to TEA the irrevocable, perpetual, non-exclusive, worldwide, royalty-free right and license to (i) use, executs,
reproduce, display, perform, distribute copies of, and prepare derivalive works based upon such preexisting
rights and any derivative works thereof and {ii) authorize others to do any or all of the foregoing. Contractor
agrees 1o nolify TEA on delivery of the Works if they include any such preexisting rights. On request, Contractor
will provide TEA with documentation indicating a third party’s written approval for Contractor fo use any
preexisting rights that may be embodied or reflected in the Works.

Contractor agrees, at Contractors expense, to indemnify, hold hammless and defend TEA and the State from
claims involving infringement of third parties' licenses, trademarks, copyrights or patents.

For School Districts and Nonprofit Organizations: The foregoing Intelleciual Property Ownership
provisions apply to any school districts, nonprofit organizalions, and their employees, agents,
representatives, consultants and subcontractors.

For Education Service Centers (ESCs): The foregoing Intellectual Property Ownership provisions apply
to an Education Service Center (ESC) and its employees, agenis, representalives, consultants, and
subcontractors. If an ESC or any of ils subcontractor(s) wish 1o obtain a license agreement to use,
advertise, offer for sale, sell, distribute, pubticly display, publicly perform or reproduce the Works, or make
derivative works from the Works, then express written permission must first be obtained from TEA Legal
Division

For Colleges and Universities: The foregoing Intellectual Property Ownership provisions apply to any
colleges and universities and their employees, agenls, representafives, consultants, and subcontractors;
provided, that for all Works created or conceived by colleges or universities under the Contract, they are
granted a non-exclusive, non-transferable, royalty-free license to use the Works for their own academic
and educational purposes only. Colleges and universities are prohibited, however, from advertising,
offering for sale, seliing, distributing, publicly displaying, publicly parforming, or reproducing the Works, or
making derivative works from the Warks that are created or conceived under this Contract, without the
express written permission of TEA Legal Division.

Time Delays; Suspension; Sanctions for Failure to Perform; Noncompliance:
Time js of the Essence.

Contractor's timely performance is essential to this Contract,

] Rev. 1.4.16



uspension

If this Conlract is suspended by TEA priar to its expiration date, the reasonable monetary value of services
properly performed by Contractor pursuant to this Contract prior lo suspension shall be determined by TEA and
paid to Contractor as soon as reasonably possible. TEA shall not be required to pay any standby hourly rates
during a suspension of Work, if TEA suspends performance of the Work because the Work is defective, or
Contractor fails to supply suificiently skilled workers or suitable matarials or equipment, or fails to provide required
insurance coverage, or fails te furnish or perform the Wark in such a way that the completed Work will conform
to this Contract.

Sanctions

If Contractor, in TEA's sole determination, faits or refuses faor any reason to comply with or perform any of ils
obligations under this Contract, TEA may impose such sanctions as it may deem appropriate. This includes but
is not limited to the withholding of payments to Contractor until Contractor complies; the cancellation, termination,
or suspension of this Contract in whole or in part; and the seeking of olher remedies as may be provided by this
Contract or by law. Any cancellation, termination, or suspension of this Contract, if imposed, shall become
effective at the close of business on the day of Contractor's receipt of written notice thereof from TEA.

Information Security Requirements: Access to Confidential TEA Information. Contractor represents and
warrants that it will take all necessary and appropriate action within its abilities to safeguard TEA Confidential
Information and to protect it from unauthorized disclosure. If Contracior discloses any TEA confidential
information to a subcontractor or agant, Contractor will require the subcontractor or agent to comply with the
same restrictions and obligations as are imposed on Contraclor. Whenever communications with Contractor
necessitate the release of Confidential TEA Information, additional TEA Confidential forms will nead to be signed
by each individual who will require access to ar may be exposed to that information. Contractor shall access
TEA's systems or Confidential TEA Information only for the purposes for which it is authorized. TEA reserves
the right to review the Contractor's security policy to ensure that any data that is on the Contracior's servers is
secure. Contractor shall cooperate fully by making resources, personnel, and systems access available to TEA
and TEA's authorized representative(s).

Contractor shall ensure that any TEA Confidential Information in the custody of Contractor is properly sanitized
or destroyed when the information is no longer required to be retained by TEA or Contractor in accordance with
this Contract. Electronic media used for storing any Confidential TEA Information must be sanitized by clearing,
purging or destroying in accordance with such standards established by the National Institute of Standards and
Technology and the Center for Internet Securily. These standards are also required if the Contractor is collecting,
maintaining, or analyzing data gathered, collected, or provided under this Contract. Contractor must maintain a
record dacumenting the remaval and completion of all sanitization procedures with the following information:

(1) Date and time of sanitization/destruction;
(2)  Description of the item(s) and serial number(s) if applicable;
{3) Inventory number(s); and
(4)  Procedures and tools used for sanitization/destruction.
No later than sixty (60) days from contract expiration or termination or as otherwise specified in this Contract,

Contractor must compiete the sanitization and destruction of the data and provide to TEA all sanitization
documentation.

Access to Internal TEA Network and Systems

As a condition of gaining remote access to any internal TEA network and systems, Contractor must comply with
TEA'’s policies and procedures. TEA's remote access request procedures will require Contractor to submit TEA
Applicable Access Request forms for TEA's review and approval. Remote access technologies provided by
Conlractor must be approved by TEA's Information Security Officer. TEA, in its sole discretion, may deny
network or system access to any individual that does not complete the required forms. Contracior must secure
lts own connected systems in @ manner consistent with TEA's requirements. TEA reserves the right lo audit the
security measures in effect on Contractor's connected systems without prior warning. TEA also reserves the
right to immediately terminate network and system connections not meeting such requirements.

Disclosure of Security Breach

Contractor shall provide notice lo TEA's Project Manager and TEA's Information Security Officer as soon as
possible following Contractor's discovery or reasonable belief thal there has been unauthorized use, exposure,
access, disclosure, compromise, modification, or loss of sensilive or confidential Comptroller information
("Security Incident”). Within twenty-four (24) hours of the discovery or reasonable belief of a Securily Incident,
Contractor shall provide a written report to TEA's Information Security Officer detailing the circumstances of the
incident which includes at a minimum:

(1) Description of the nature of the Security incident:
(2) The type of TEA information involved:
(3) Who may have obtained the information;
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(4) What steps Contraclor has taken or will take to investigate the Security Incident;
(5} What steps Contractor has taken or will take to mitigate any negative effect of the Security Incident; and
{6) A point of contact for additional information.

Each day thereafter until the investigation is complete, Contractor shall provide TEA's Information Security Officer
with a written report regarding the status of the investigation and the following additional information as it
becomes available:

(1) Who is known or suspected to have gained unauthorized access to TEA information;

(2) Whether there is any knowledge if TEA information has been abused or compromised;

(3) What additional steps Contractor has taken or will take to investigate the Security Incident;

{4) What steps Contractor has taken or will take to mitigate any negative effect of the Security Incident, and

(5) What corrective action Contractor has taken or will take to prevent future similar unauthorized use or
disclosure.

Contractor shall confer with TEA's Chief Information Security Officer regarding the proper course of the
invesligation and risk mitigation. TEA reserves the right to conduct an independent investigation of any Security
Incident, and should TEA choose te do so, Contractor shall cooperate fully by making resources, personnel, and
systems access available to TEA and TEA's authorized representative(s). Subject to review and approval of
TEA's Information Security Officer, Contractor, at its own cost, shall provide notice that salisfies the requirements
of applicable law to individuals whose personal, confidential, or privileged data were compromised or likely
compromised as a result of the Security Incident. If TEA, in its sole discretion, elects to send its own separate
notice, then ail costs associated with preparing and providing notice shall be reimbursed to TEA by Contractor. If
Contractor does not reimburse such costs within thirty (30) days of TEA's written request, then TEA shall have
the right to collect such costs,

Refunds Due to TEA: If TEA detemmines that TEA is due a refund of money paid to Contractor pursuant to this
Contract, Contractor shall pay the money due to TEA within thirty {30) days of Contractor's receipt of written
notice that such money is due to TEA. If Contractor fails to make timely payment, TEA may oblain such money
from Contractor by any means permilted by law, including but not limited to offset, counterclaim, cancellation,
termination, suspension, total withholding, and/or disapproval of all or any subsequent applications for said funds.

Capital Outlay: If Contractor purchases capital outlay (furniture andfor equipment) to accomplish the Contract
Project, title will remain with Contractor for the period of the Contract. TEA reserves the right to transfer capital
outlay items for Contracl noncompliance during the Contract pericd or as needed after the ending date of the
Contract. This provision applies to any and all furniture and/or equipment regardless of unit price and how the
item is classifted in Contractor's accounting record. This provision is applicable when federal funds are utilized
for the Contract,

TEA Property (terms): In the event of loss, damage or destruction of any property owned by or loaned by TEA
while in the custody or control of Contractor, Contractor shall indemnify TEA and pay to TEA the full value of or
the full cost of repair or replacement of such properly, whichever is the greater, within thirty (30) days of
Contractor's receipt of written notice of TEA's determination of the amount due. This applies whether the praperty
is developed or purchased by Contractor pursuant to this Contract or is provided by TEA to Contractor for use in
the Contract Project. If Contractor fails to make timely payment, TEA may obtain such money from Contractor
by any means permitted by law, including but not limited to offset or counterclaim against any money otherwise
due to Contractor by TEA.

State of Texas Laws: In the conduct of the Conlract Project, Contractor shall be subject to laws or nrles of the
State of Texas pertaining to and or governing this Contract and the Contract Project. This Contract constitutes
the entire agreement between TEA and Contractor for the accomplishment of the Contract Project. This Contract
shall be interpreted according fo the laws of the State of Texas except as may be otherwise provided for in this
Contract.

Federal Regulations Applicable to All Federally Funded Contracts: The Code of Federal Regulations
(CFR) annual edition is the codification of the general and permanent rules published in the Federal Register
by the departments and agencies of the Federal Government produced by the Office of the Federal Register
(OFR) and the Govemment Publishing Office.  Website: http /iwww ecfr.qov/cgi-bin/tex|-

idx?S1D=6214841a79953126c5c230d72d6b70a 1 & pl=/ecirbrowse/ Tile02/2¢fr200 main 02 tpl

Federal Rules, Laws, and Regulations That Apply to all Federal Programs: Contractor shafl be subject to
and shall abide by all federal laws, rules, and regulations, perfaining to the Contract Project, including, but not
limited to:
{1} Americans With Disabilities Act, P.L. 101-338, 42 U.5.C_sec. 12101, and the regulations effectuating its
provisions contained in 28 CFR Parts 35 and 36, 29 CFR Part 1630, and 47 CFR Parts 0 and 64;
(2} Title VI of the Civil Rights Act of 1964, as amended (prohibition of discrimination by race, color, or
national origin), and the regulations effectuating its provisions contained in 34 CFR Pant 100;
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(3) Title IX of the Education Amendments 1972, as amended (prehibition of sex discrimination in educational
inslitutions) and the regulations effectuating its provisions contained in 34 CFR Part 106, if Contractor is
an educational institution;

(4) Section 504 of the Rehabilitation Act of 1973, as amended {nondiscrimination on the basis of
handicapping condition), and the regulations effectuating its provisions contained in 34 CFR Parts 104
and 105.

(5) The Age Discrimination Act of 1975, as amended (prohibition of discrimination on basis of age), and the
implementing regulations conlained in 34 CFR, Part 110;

{6) Family Educational Rights and Privacy Act of 1975, as amended, and the implementing regulations
contained in 34 CFR, Part 99, if Contractor is an educational institution;

{7) Section 50% of H.R. 5233 as incorporated by reference in P.L. 99-500 and P.L. 99-591 {prohibition
against the use of federal grant funds to influence legislation pending befare Congress);

(8) P.L. 103-227, Title X, Miscellaneous Provisions of the GOALS 2000: Educate America Act: P.L. 103-
382, Title XIV, Terms and Conditions of the Elementary and Secondary Education Act, as amended:
and

(9) General Education Provisions Act, as amended.

Point of Contact and Escalation: All notices, reports and correspondence required by this Contract shall be in
writing and delivered to the TEA Project Manager listed below or their successors in office. Within thirty (30) days
of execution of a contract, the respective Parties will designate the next level of personnel within each
organization to address conflicts or ambiguity that cannot be resclved at the Project Manager level.

TEA CONTRACTOR
Norma Barrera Amy Riker
Texas Education Agency Educational Testing Service
William B, Travis Building 400 West 15th.St, Suite 700
1701 N. Congress Avenue Austin, TX 78701

Austin, Texas 78701

Forms, Assurances, and Reports: Contractor shall timely make and file with the proper authorities all forms,
assurances and reports required by federal laws and regulations. TEA shall be responsible for reporting to the
proper authorities any failure by Contractor to comply with the foregoing laws and regulations coming {o TEA's
atlention, and may deny payment or recover payments made by TEA to Contracior in the event of Contractor's
failure so lo comply. Contractor who is indebted or owes delinquent taxes to the state will have any payments
under the Contract applied toward the debt or delinquent taxes owed the state until the account is paid in full,
regardless of when the debt or delinquency was incurred. This provision does not apply if the warrant or transfer
results in payments being made in whole or in parl with maney paid to the state by the Federal Govemnment.
Pursuant to 34 TAC 201.14 -18 and TGC 2161, Contractors shall maintain business records documenting
compliance with the HUB subcontracting plan (HSP) and shall submit a compliance report to the contracting
agency monthly, in the format required by the Agency. The compliance report submission shall be required as a
condition for paymentl. If the Contractor subcontracts any part of the contract in @ manner that is not consistent
wilh its HUB subcontracting plan, the selected respondent rust submit a revised HUB subcontracting plan before
subcontracting any of the work under the contract

If the Centractor subcontracts any of the work without prior authorization and without complying with this section,
the Contraclor is deemed to have breached the contract and is subject to any remedial actions provided by
Government Code, Chapler 2161, and other applicable state law.

Signature Authority; Final Expression; Superseding Document: Contractor certifies that the person signing
this Contract has been properly delegated this authority. The Contract represents the final and complete
expression of the terms of agreement between the parties, The Contract supersedes any previous
understandings or negotiations between the parties. Any representations, oral statements, promises or
warranties that differ from the Contract shall have no force or effect. The Contract may be medified, amended
or extended only by formal written amendment properly executed by both TEA and Contractor.

Antitrust: By signing this Contract, Contractor, represents and warranis that neither Contractor nor any firm,
corporation, partnership, or institution represented by Contractor, or anyone acting for such firm, corporation or
institution has, {1} violated the antitrust laws of the State of Texas under Tex. Bus. & Com. Code, Chapter 15, or
the federal antitrust laws; or (2) communicated directly or indirectly the Proposal o any competitor or any other
person engaged in such line of business during the procurement process for this Contracl.

Family Code Applicability: By signing this Contract, Contractor, if other than a state Party, certifies that under
Section 231.006, Family Code, that Contractor is not ineligible to receive specified grant, loan, or payment under
this Confract and acknowledges that this Contract may be terminated and payment may be withheld if this
certification is inaccurate. TEA reserves the right to terminate this Contract if Contractor is found 1o be ineligible
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to receive payment. If Contractor is found to be ineligible to receive payment and the Contract is terminated,
Contractlor is liable to TEA for attorney’s fees, the costs necessary to complete the Contract, including the cost
of advertising and awarding a second contract, and any other damages or relief provided by law or equity.

Dispute Resolution: The dispute resolution process provided for in Chapter 2260 of the Texas Government
Code must be used by TEA and Contractor to attempt o resolve all disputes arising under this Contract. The
parties may agree to mediation of their dispute at any time. However, if all issues in dispute are not completely
resolved through direct negotiations between the parties within 180 days after the Agency receives Conlractor's
notice of claim, then the parties must submit the dispute to mediation before a mutually acceptable mediator in
Travis County, Texas. The mediation must be compleled on or befare 270 days after the Agency receives
Contractor's notice of claim, Completion of the mediation is a condition precedent to the filing of a contested
case hearing under Chapler 2260. The Agency's participation in mediation or any other dispute resolution
process shall not waive any of the Agency's contractual or legal rights and remedies, including but not limited to
sovereign immunity,

Interpretation: In the case of conflicts arising in the interpretation of wording and/or meaning of various sections,
parts, Appendices, Terms and Conditions, Special Provisions, Exhibits, and Attachments or other documents,
the TEA Confract and its Terms and Conditions, Appendices and Special Provisions shall take precedence over
all other documents which are a part of this Contract.

Education Service Center: No funds transferred to Regional Education Service Centers or to school districts
may be used to hire a registered lobbyist,

Compliance with Laws: Coniractor shall comply with all federal, state, and local laws, statutes, ordinances,
rules and regulations, and the orders and decrees of any court or administrative bodies or tribunals in any matter
affecting Centractor's performance, including if applicable, workers' compensation laws, minimum and maximum
salary and wage statules and regulations, prompt payment and licensing laws and regulations. For the entire
duration of the Contract, Contraclor shall maintain all required licenses, cerlifications, pemits, and any other
documentation necessary to perform this Contract. When required or requesied by the Agency, Contracior shall
furnish TEA with satisfactory proof of its compliance with this provision.

Public Information: The TEA is subject to the provisions of the Texas Public Information Act, If 2 request for
disclosure of this Contract or any information related to the goods or services provided under the Contract or
information provided to the TEA under this Contract constituting a record under the Act is received by the TEA,
the information must qualify for an exception provided by the Texas Public Information Act in order to be withheld
from public disclosure. Contractor authorizes the TEA to submit any information contained in the Contract,
provided under the Contract, or otherwise requested 1o be disclosed, including information Contractor has labeled
as confidential proprietary information, to the Office of the Attorney General for a determination as to whether
any such information may be exempt from public disclosure under the Act. If the TEA does not have a good faith
belief that information may be subject to an exception to disclosure, the TEA is not obligating itself by this Contract
1o submit the information to the Atlorney General. It shall be the responsibility of the Contractor to make any legal
argument to the Attorney Generzl or appropriate court of law regarding the exception of the information in
guestion from disclesure, The Contractor waives any claim against and releases from liability the TEA, its officers,
employees, agents, and attorneys with respect to disclosure of information provided under or in this Contract or
olherwise created, assembled, maintained, or held by the Contractor and determined by the Attorney General or
a court of law to be subject to disclosure under the Texas Public Information Act.

Contractor is required to make any information created or exchanged with the state pursuant lo this Contract,
and not otherwise excepted from disclosure under the Texas Public Infermation Act, available in a format that is
accessible by the public at no additional charge to the stale. The TEA Project Manager will provide the specific
format by which the Contractor is required to make the information accessible by the public.

Gratuities: By signing this Contract, Contractor represents and warrants ihat the Contractor has not given, offer
to give, nor intends to give at any time hereafler any economic opporiunily, future employment, gift, loan, gratuity,
spectal discount, trip, favor, or service to a public servant in connection with the submitted response,

Venue and Jurisdiction: Subjecl to and withoul waiving any of the Agency's rights, including sovereign
immunity, this Contract is governed by and construed under and in accordance with the laws of the State of
Texas. Venue for any suit concerning this solicitation and any resulting contract or purchase order shall be in a
court of competent jurisdiction in Travis County, Texas

Protests: Any actual or prospeclive Bidder, Respondent, or Confractor who is aggrieved in connection with the
solicitation, evaluation, or award of this or any other contract by the Texas Education Agency may submit a formal
protest to the Director of the Agency's Contracts and Purchasing Division. This protest procedure shall be the
exclusive method by which anyone may make a challenge to any aspect of the Agency's contracting
process. The Agency will not be required to consider the merits of any protest uniess the written protest is
submitled within ten (10) working days after such aggrieved person knows, or reasonably should have known,
of the occurrence of the action which is protested. The protest document must meet with all requirements in
applicable law and Agency's rules (Title 19 of the Texas Administrative Code, at § 30.2002)
http Jiritler.tea state tx usirules/tac/index him!,
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If the protest procedure results in a final determination by the Agency that a viglation of law has occurred in its
coniracting process in a case in which a contract has been awarded, then the Agency may declare the contract
void al inception. In that event, the party who had been awarded the contract shall have no rights under the
contract and no remedies under the law against the Agency

Liability for and Payment of Taxes: Conlractor represents and warrants that it shall pay all taxes or similar
amounts resulting from this Contract, including, but not limited to, any federal, State, or local income, sales or
excise taxes of Contraclor or its employees. TEA shall not be liable for any taxes resulting from this Contract.

Severability: In the event that any provision of this Contract is later determined to be invalid, void, or
unenforceable, the invalid provision will be deemed severable and stricken from the Contract as if it had never
been incorporated herein. The remaining terms, provisions, covenants, and conditions of this Contract shall
remain in fuli force and effect, and shall in no way be affected, impaired, or invalidated.

Conformance: The Confractor warrants that all goods and services furnished shall conform in all respects to the
lerms of this Contract, including any drawings, specifications or standards incorporated herein, and any defacis
in materials, workmanship, and free from such defects in design. In addition, contractor warrants that goods and
services are suitable for and will perform in accordance with the purposes for which they are intended.

Felony Criminal Convictions: Contractor represents and warrants that Contractor has not and Contractor's
employees assigned to TEA projects have not been convicted of a felony criminal offense, or that, if such a
conviction has occurred, Contractor has fully advised TEA as to the facls and circumsiances surrounding the
conviction,

Criminal Background Checks: If during the term of this Contract, Contractor, and/or Contractor staff, or
subcontracter have access to Texas public school campuses, all Centractor and/or Contractor's staff must submit
to a national eriminal history record information review (includes fingerprinting) and meet all eligibility standards
and criteria as set by Agency before serving in assignments on behalf of the Agency. This requirement applies
to all individuals who currently serve or will serve in Agency assignments that have the possibility of direct contact
with studenis. Assignments are conlingent upon meeling Agency eligibility standards. Contractor andfor any
staff member of Contractor who may perform services under this contract must complete this eriminal history
review before the beginning of an assignment. If said individuals have not completed this requirement or the
review results in a determination that Contraclor is not eligible for assignment, this contract will be terminated
effective immediately or the date of nolice of non-eligibility, whichever is earliest.

Assignment of Contract: This Contract may not be assigned, sold, or transferred withoul the express wrilten
consent of the TEA Purchasing, Conlracts, and Agency Services {PCAS) Division. An attempled assignment
after Contract award without the TEA approval will constitute a material breach of contract.

Buy Texas: In accordance with Government Code, Section 2155.444, the State of Texas requires that during
the performance of a conlract for services, Contractor shall purchase products and materials produced in the
State of Texas when available at a price and time comparable to products and materials produced outside the
state. This provision does not apply if Contractor receives any federal funds under this Contract,

Excluded Parties List System: The Texas Education Agency and the Contractor must adhere to the directions
provided in the President's Executive Order (EQ) 13224, Blocking Property and Prohibiting Transactions With
Persons Who Commit, Threaten to Commit, or Suppert  Terrorism, which may be viewed at
hng.ﬂvmrw‘whilehouse.govlbﬁeﬂng-room-'grgsidential~aciions-f§xecutwg-orders. That Executive Order prohibits
any transaction or dealing by United Stales persons, including but not limited to the making or receiving of any
contribution of funds, goods, or services to or for the benefit of those persons listed in the General Services
Administration’s Excluded Parties List System (EPLS) which may be viewed on the System for Award
Management (SAM) site at http.(/www.sam. gov.

Suspension and Debarment. Contractor cerlifies that neither it nor its principals are presently debarred,
suspended, proposed for debarment, declared ineligible, or voluntary excluded from participation in this
transaction by any federal, state or local govemment entity and that Contractor is in compliance with the State of
Texas statutes and rules relating to procurement.  If Coniractor is unable to certify to any of the statements in
this centification, such prospective participant shall altach an explanation to this contract,

Electronic and Information Resources Accessibllity Standards and Reporting: State agencies shall procure
products which comply with the State of Texas Accessibility requirements for Electronic Information Resources
specified in 1TAC Chapter 213 when such products are available in the commercial marketplace or when such
products are developed in response te a procurement solicitation.

Section 508 of the US Rehabilitation Act of 1973 has been revised and adopted. Therefore, all current and
potential Contraclors are hereby notified of the requirement. The current technical requirements for accessibility
contained within this regulation form the basis for our Texas TAC rules on EIR Accessibility.

This refresh of 508 uses the WCAG 2.0 AA Accessibility Guidelines (also ISO/IEC standard 40500) as the new
technical standard that Federal agencies are now required to meet when procuring products and services. With
the adoption of 508 requirements being adopted, DIR will be modifying the TAC rules to synchronize with it.

1 Rev. 1.4.16



Q0.

PP.

QaQ.

RR.

§S.

Given this coming change, all Texas agencies and institutions of higher education have begun using or specifying
WCAG 2.0 AA guidelines for the design of new websites or web applications. The rationale is twofold:
(1) Itcouid be technically difficult and expensive to bring these websites/applications to WCAG 2.0 AA laler.

(2} WG 2.0AA s a superior, more flexible standard and is in use all over the world. If a website is compliant
with WCAG 2.0 AA, it will, by default comply with our current TAC rules on EIR Accessibility.

Web development Contractors should already be familiar with designing to this standard, and their ability to meet
these standards should be a strong consideration in the selection process,

The free online resources listed below are available 1o assist developers and content producers in transitioning
lo these guidelines.

WCAG 20 at a glance
IBM Developer Guidelines Web Cheacklist
Webaim_org Accessibility Checklist

Coniractor must employ real users with disabilities for manual testing. Contract is required to provide a report
that will include the results of auto-testing, screen-by-screen assessments, pass/fail status for each of the
identified compliance standards to be met and recommendations for how to repair the screens/pages that do
not meet the slandards. Remediation recommendations shall be provided to the code level. The report should
include documentation of the experience of real users with disabilities and may recommend techniques for
improving the usable accessibility of the application. Awarded Vendor shall validate, by title, if all accessibility
requirements have been met.

All websites must follow Federal 508 accessibility requirements and Web Content Accessibility Guidelines
(WCAG) 2.0 AA standards and be tested for accessibility before acceplance by TEA For sites developed outside
of TEA, the contractor must contract with a third party with expertise and a proven track record in accesstbility
testing. The third party must evaluale the site and produce a report that verifies the site is compliant to (WCAG)
2.0AA.

Collusion: Contractor certifies and represents that Contracter has not colluded with, nor received any assistance
from, any person who was paid by TEA to prepare specifications or a solicitation on which a Contractor's bid or
proposal is based and will not allow any person who prepared the respective specifications or solicitation 1o
participate financially in any contract award.

Social Security Numbers Withheld: TEA will not provide Soctal Securily Numbers {SSNs) to any Contractor
under this contract unless specifically specified as part of the preject requirements. TEA, its Contractors and their
subcontractors, will not require or request school districts to provide SSNs under this contract, Contractor agrees
that in executing tasks on behalf of the TEA, they will not use any student-identifying information in any way that
violates the provisions of FERPA, and will destroy or return all student-identifying information te TEA within thirty
(30) days of project completion. An authorized officer of the company must cerlify that ALL records have either
been properly destroyed or returned to the Agency in order 1o close out the contract.

Proprietary; Confidential Information; Nondisclosure; Press Releases: All information gathered, produced,
derived, obtained, analyzed, controlled or Accessed by Coniractor in connection with a contract resuiling from
this RFP (“Confidential Information”) shall be and remain Confidential Information and shall net be released or
disclosed by Contractor without the prior written consent of the TEA, which consent must specifically identify the
Confidential Information to be disclosed by Contractor and the nature of the disclosure for which consent is
sought. Contractor, its employees and subcontractors, agree that in executing tasks on behalf of the TEA, they
will not use any student-identifying information in any way that violates the provisions of FERPA, and will destroy
or return all student-identifying information within thirty (30) days of project completion Contractor also agrees
nol to disclose any information to which it is privy under this Contract without the prior consent of the agency.
Contractor will indemnify and hold hanmless the State of Texas, its officers and employees, and TEA, its officers
and employees for any claims or damages that arise from the disclosure by Contractor or its Contractors of
information held by the State of Texas.

Except when defined as part of the Work under this Contract, Conlractor will not make any press releases, public
statements, or advertisement referring to the Project or the engagement of Contractor in connection with the
Project, or release any information relative to the Project for publication, advertisement or any other purpose
without the prior written approval of TEA.

Independent Contractor: Contractor shall serve as an independent Contractor in providing services under this
Contract. Contractor's employees are not and shall not be construed as employees or agents of the State of
Texas.

Contractor Performance: All state agencies must report unsalisfactory Contraclor performance on purchases
over $25,000. Contractors who are in default or otherwise not in good standing under any other current or prior
contract with TEA at the time of selecfion will not be eligible for award of this contract. A Confractor's past
performance will be measured based upon pass/fail criteria, in compliance with applicable provisions of
§§2155.074, 2155.075, 2156.007, 2157.003, and 2157.125, Gov't Code. Contractor s may fail this selaction
criterion for any of the following conditions: A score of less than 90% in the Contractor Performance System,
currently under a Corrective Action Pian, having repeated negative Contractor performance reporis for the same
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reason, having purchase orders that have been cancelled in the previous 12 months for non-performance (i.e.
late delivery, etc ). TEA may conduct reference checks with other entities regarding past performance. In addition
to evaluating performance through the Contraclor Performance Tracking System (as authorized by 34 Texas
Administrative Code §20.108), TEA may examine other sources of Contractor performance including, but not
limited to, notices of termination, cure notices, assessments of liquidated damages, litigation, audit reports, and
non-renewals of contracts. Any such investigations shall be at the sole discretion of TEA, and any negative
findings, as determined by TEA, may result in non-award to the Contractor.

Agencies report satisfactory and exceptional Contractor performance to assist in determining best value. In
accordance with Texas Government Code, §2155.074 and §2155.75, Contractor performance may be used
as a factor in future contract awards.

Contractor performance information is located on the CPA website at

hitp //www cpa state bx usiprocurement/prog/vendor_performance!

Termination: This Contract shall terminate upon full performance of all raquirements contained in this Contract,
unless otherwise extended or renewed as provided in accordance with the Contract terms and conditions,

1. Termination for Convenience: TEA may terminate this Contract at any time, in whole or in part, without
penally, by providing fifteen (15) calendar days advance written notice to the other Party. In the event
of such a termination, the Contractor shall, unless ctherwise mutually agreed upon in writing, cease all
work immediately upon the effective date of termination. TEA shall be liable for reimbursing only those
expenses incurred by the Contractor that are permitted, properly performed under this Contracl and
were incurred prior to the effective termination date.

2. Termination for Cause/Default: If the Contractor fails to provide the goods or services contracted for
according to the provisions of the Contract, or fails to comply with any of the terms or conditions of the
Contract, TEA may, upon written notice of default to the Contractor, immediately terminate all or any
part of the Conltract. Termination is not an exclusive remedy, but will be in addition to any other rights
and remedies provided in equity, by law or under the Contrac.

TEA may exercise any other right, remedy or privilege which may be available to it under applicable law
of the stale and any olher applicable law or may proceed by appropriate court action to enforce the
provisions of the Contract, or to recover damages for the breach of any agreement being derived from
the Contract. The exercise of any of the foregoing remedies will not constitute a termination of the
Contract unless TEA notifies the Contractor in writing prior to the exercise of such remedy.

The Contracter shall remain liable for all covenants and indemnities under the Contract. The Contractor
shall be liable for ail cosls and expenses, including court costs, incurred by TEA with respect to the
enforcement of any of the remedies lisled herein.

3. Termination Due to Changes In Law: If federal or state laws or regulations or other federal or slate
requirements are amended or judicially interpreted so that either Party cannot reasonably fulfill this
Contract and if the Parties cannot agree to an amendment that would enable substantial continuation
of the Contract, the Parties shall be discharged from any further obligations under this Confract.

4. Rights upon Termination or Expiration of Contract: In the event that the Contract is terminated for
any reason, or upon its expiration, TEA shall retain ownership of all associated work products and
documentation obtained from the Contractor under the Contract.

3. Survival of Terms: Termination of the Contract for any reason shall not release the Contractor from
any liability or obligation set forth in the Coniract that is expressly stated to survive any such termination
or by its nature would be intended to be applicable following any such termination, including the
provisions regarding confidentiality, indemnification, transition, records, audit, property rights, dispute
resolution, and invoice and fees verification.

6. Contract Transition: In the event a subsequent compelilive solicitation is awarded to a New
Contractor, the Outgoing Contractor shall hand-over to the New Contractor all “Works” including but not
limited to the following: data, materials, database access, infellectual property, source code, training
materials, access to websites, asset transfer, and maintenance of service commitments. The purpose
of transition planning is to ensure a seamless and continuous service when changing frorm one contract
to another. The Outgoing Contraclor will begin shipping, transmitting or providing access to all
appropriate materials and data to the New Contraclor within 10 days of announcement of award at the
New Contractor's expense for dalz processing and production, packing and shipping. The Qutgoing
Contractor will be responsible for providing the services identified in the Contract until all records have
been completely transferred to the New Contractor. The Outgoing Contracior is responsible for
performing due diligence to ensure that all the transition activities are identified and completed during
the Coniract Transition.

The Qutgoing Contractor shall submit to TEA requested reporis and data. TEA will not release the final
invoice until all materials are returned to TEA or their designee. The TEA Project Manager shall approve
the Transition Plan prior o its implementation. The Transition Plan must minimize the impacts on
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continuity of operations and maintain communication with the TEA Project Manager and the New
Contractor.

UU. Amendments: All Amendments to this Contract will be in a manner as prescribed by the Agency Cantracting
Process and are, subject to Paragraph B of the Terms and Conditions and will be made on AMENDMENT TO
TEXAS EDUCATION AGENCY STANDARD CONTRACT form. All Amendments will be initiated by the TEA
Contracts staff. An Amendment to this Contract will become effective on the date of signature of TEA or the
effective date shown on the Amendment document whichever is first,

iIf the initial major contract (defined as expected value of $10M or more) solicitation document submitted to the
CPA Contract Advisory Team (CAT) changes substantially, agencies are required to resubmit their solicitation
documents(s) for CAT review. Changes in the major contract solicitation are considered substantial when: 1) the
solicitation change caused the estimated value for the original term of the contract, not including renewal periods,
to increase by 25% or more; 2) or there are significant revisions, deletions and/or additions to the specifications,
statement of work (SOW), set(s) of deliverables, perfformance measures, payment methodology, ete.

1. The Contractor is permilted to re-budget among direct cost categories within 1asks in the approved
budget to meet unanticipated requirements and 1o make limited changes to the approved budget without
the tssuance of a written Amendment as long as the total budget amount does not change. However, a
revised budget document must be preapproved by the TEA Project Manager before the making the
changes. Once approved, the documents must be submitted to the Contracts office for incorporation
into the Contract file. Failure to submit the budget documents will result in invoices being rejected or
payment delayed.

2. Wwritten Amendments are required for the following Contract changes:

a. Any revision which would result in the need for additional funding;

b. Any revision to the scope of work, deliverables, or objectives of the Contract (regardless of
whether there is an associated budget revision requiring prior approval) additionally increases
of 25% or more for Major Contracts must be approved by the Comptroller:

¢. A request to extend the period of the Contract;

d. Cumulative transfers among direct cost categoriesftasks which exceed or are expected to
exceed 25 percent of the current total approved budget categoryftask;

2.  Any reduction of funds or reduction in the scope of work;

. Whenever a line item within 2 class/object code is added:;

g. Anincrease in the quantity of capital outlay item(s) requested; and

h.  An increase or decrease in the number of positions charged to Contract.

All Amendments must be signed by both parties.

VV. Payment: Payment for goods or services purchased with appropriated funds will be issued by electronic Direct
Deposit from the State Treasury. Direct Deposit is the preferred methed of payment. Any payment owed by an
Agency must be transmitted electronicaliy to the Contractor no later than 30 days after the later of;

(1) Day on which the Agency received the goods;
(2) Date the performance of the service under the contract is completed; or
{3) Day on which the Agency received the complete and correct invoice for goods or services.

Invoices must be submitted to TEAAccounisPayable@tea texas aov , the TEA Project Manager and when
applicable the designated Contract Manager.

Additional information and a Direct Deposit Authorization applicaion may be found at
hitps:/ifmx.cpa. state. tx us/im/paymentiindex.php.

1. Payment for service(s) described in this Contract is contingent upon satisfactory completion of the
Deliverables and Services Review and Acceptance Process. The Contractor must submit final
deliverables to TEA for review and approval prior to inveicing. These include test items developed under
the contract. “Final” deliverable means a deliverabla that, in the belief and testimony of the Contractor,
is in final completed form and in compliance with all required specifications as defined by project
documentation and this contract. TEA will review each deliverable, including test items, submitted by
the Contractor for quality and alignment to the deliverable definition agreed lo under the *Deliverables
and Services Definition Process”. TEA will have fifteen {15) working days to approve a deliverable or
request revisions to the deliverable. TEA must review and approve any deliverable before it may be
invoiced by the Contractor. If TEA finds a submitted deliverable to be substandard or not in compliance
with the deliverable definition agreed to under the “Deliverables and Services Definition Process”. the
Contractor will have ten (10) working days to address the quality or other compliance requirement and
resubmit the deliverable. Additional cosis incurred by the Contractor that result from repeated
submissions and revising of substandard deliverables will be bome solely by the Contractor and not
charged against the contract or to TEA. This process will apply to all deliverables and requirements of
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the Contract, including test items developed. This does not preclude an arangement that allows the
Contractor to bill against a defiverable as progress is made toward completing that deliverable, so long
as documentation of such progress in a form and nalure satisfactory to TEA is provided and is approved
by TEA. Htisup to the Contractor to request incremental billing based on progress towards a deliverable,
and such a request must be approved by TEA prior to submission of any invoice by the Contractor. TEA
reserves the right to reject and not provide payment for deliverables found to be substandard or notin
compliance with the deliverable definition agreed to under the “Deliverables and Services Definilion
Process”, including test items developed under the Contract. The Conlractor is strongly encouraged to
collaborate with TEA on draft versions of any deliverables or services and request review(s) of such
draft versions before submitting a final version.

2. Retainage: TEA may withhold 5% or less of each payment as retainage for certain projects. Retainage
fees shall be documenled in the Contract and may not be arbitrarily imposed after execution of the
Contract. The release of retainage may be requested in the final invoice.

3. Unless otherwise stated, payment under this Contract will be made upen performance of services based
upon submission of an expenditure reportfinvoice, properly prepared and certified, outlining
expendilures by cost category. Include the contract number, purchase order number, and the Texas
Comptroller of Public Accounts Texas Identification Number (TIN) on all invoices/expenditure reports.
The cost categories provided in the expenditure report/invoice must coincide with the cost categories
detailed in the approved budgel. A list of tasks/activities performed during the invoice period must
accompany the expenditure report/invoice. The final expenditure report/finvoice is due within forty-five
days after the end of the Contract. Payment on the final expenditure report is contingent upon receipt
of all reports/products required by this Centract,

4. An encumbrance, accounts payable, and expendilure, as with all other contract accounting terms, will
be as defined in the Financial Accounting and Reporting Module of the TEA Financial Accountability
System Resource Guide. All goods must have been received and all services rendered by the ending
date of this Contract in order for Contractor to inciude these costs as either expenditures or as accounts
payable and, thereby, recover funds due. In no manner shall encumbrances be considered or reflected
as accounts payable or as expenditures.

5. Contractor who is indebted or owes delinquent taxes o the State will have any paymenls under the
Contract applied toward the debt or delinquent taxes owed the State until the amount is paid in full,
regardless of when the debi or delinquency was incurred. TEA shall determine whether a payment law
prohibits the Comptroller from issuing a warrant or initiating an electronic funds transfer to a person
before TEA enters into 2 written cantract with that person,

Contractor may verify their account status by accessing the Comptrollers website at
https //fmx cpa state.tx.us/fm/pubs/purchase/restrictediindex php7section=indebted&page=persons indebted

. Prohibition of text messaging and emailing while driving during official federal grant business:

Contractors and their staff, subconltractors, consultants ete, are prohibited from texting messaging while driving
a government owned vehicle or while driving their own privately owned vehicle during official business, or from
using government supplied electronic equipment to text message or email whila driving. Recipients must comply
with these conditions under Executive Order 13513, “Federal Leadership On Reducing Text Messaging While
Driving,"” effective October 1, 2009.

Insurance: Contractor represents and warrants that it will, within five (5} business days of being requested by
the TEA, provide TEA with current certificates of insurance or other proof acceptable to TEA of the following
insurance coverage:

Workers Compensation & Employers Liability: Contractor must maintain Workers' Compensation insurance
coverage in accordance with statutory limits.

Workers Compensation: Statutory Limits
Employers Liability. Each Accident $1,000,000
Disease- Each Empioyee $1,000,000
Disease-Policy Limit $1,000,000

This state of Texas website (Coverage slarts with 406 of the Labor code) addresses what Texas requires may
be found at: hitp./iwww.tdi.lexas. acviwe/act/index. html

Commercial General Liability: Occurrence based:

Bodily Injury and Property Damage

Each oceurrence limit: $1,000,000;

Aggregate imit: $2,000,000;

Medical Expense each person: $5,000;

Personal Injury and Advertising Liability: $1,000,000;

Products /Completed Operations Aggregate Limit; $2,000,000; and
Damage to Premises Rented to You: $50,000
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AAA,

Contractor represents and warrants that all of the above coverage is with companies licensed in the state of
Texas, with "A” rating from A.M, Best, and authorized to provide the corresponding coverage. Contractor also
represents and warrants that all policies contain endorsements prohibiting canceliation except upon at least thirty
(30) days prior written nofice to TEA. Contracior represents and warrants that it shall maintain the above
insurance coverage during the term of this Contract. and shall provide TEA with an executed copy of the policies
immediately upon request,

Force Majeure: Neither Contractor nor Texas Education Agency shall be liable to the other for any delay in, or
failure of performance, of any requirement included in any Contract resulling from this RFP caused by force
majeure. The existence of such causes of delay or failure shall extend the period of performance until after the
causes of delay or failure have been removed provided the non-performing party exercises all reasonable due
diligence to perform. Force majeure is defined as acis of God, war, fires, explosions, hurricanes, floods, failure
of transportation, or other causes thal are beyond the reasonable control of either party and that by exercise of
due foresight such party could not reasonably have been expected to avoid, and which, by the exercise of all
reasonable due diligence, such parly is unable to overcome. Each party must inform the other in writing, with
proof of receipt, within three (3) business days of the existence of such force majeure, or otherwise waive this
right as a defense.

Drug Free Workplace Policy: The Contractor shall comply with the applicable provisions of the Drug-Free Work
Place Act of 1988 (Public Law 100-690, Title V, Subtitle D: 41 U.S.C. 701 ET SEQ.) and maintain a drug-free
work environment, and the final rule, government-wide requirements for drug-free work place requirements
under the Code of Federal Regulations incorporated by reference and the Contraclor shail comply with the
relevant provisions thereof, including any amendments or revisions that may hereafter be issued.

Abandonment or Default: If the Contractor defaults on the Contract, TEA reserves the right to cancel the
Contract without notice and either re-solicit or re-award the Contract to the next best responsive and responsible
Contractor. The defaulting Contractor will not be considered in the re-solicitation and may not be considered in
future solicitations for the same type of work, unless the specification or scope of work significantly changed,
The period of suspension will be determined by the Agency based on the seriousness of the default.

The Texas Government Code and Family Code sites referenced in this document may be viewed at:
hitp /fiwww statutes legis state tx us/
The Texas Administrative Code site referenced in  this document may be viewed at

http_.Iltexreg.sos.state.!x.uslgublidreadtacgext.viewlac

Any terms and conditions attached 1o a solicitation will not be considered unless specifically referred to on this
solicitation and may result in disqualification.
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SPECIAL PROVISIONS A
Program Specific

Contractor agrees to make available daily, to TEA, a data file in the required import format which
contains only data in TEA's data schema. Import files that do not meet the required schema will
not be processed and will be returned to the vendor for correction.,

Contractor understands that the Texas Education Agency shall be the only entity authorized to
issue the Texas Certificate of High School Equivalency.

Transcripts/scores may only be provided to the test taker, the custodial parent (if test taker is
under 18), and the Texas Education Agency. Vendor may not provide transcripts/scores to any
3 party.

Contractor may only release state level data with prior approval of the Texas Education Agency.
Contractor agrees to conduct all test center monitoring.

Contractor ensures that they are in compliance with Texas Education Code §7.111 and Texas
Administrative Code (TAC}), §89.41 — §89.47

Contractor agrees to follow Federal 508 accessibility requirements and Web Content Accessibility
Guidelines (WCAG) 2.0 AA standards and be tested for accessibility within the first sixty (60)
days of the execution of this contract. For sites developed outside of TEA, the contractor must
contract with a third party with expertise and a proven track record in accessibility testing. The
third party must evaluate the site and produce a report that verifies the site is compliant to
{(WCAG) 2.0 AA. The report should be submitted to:

Norma Devries or current Accessibility Coordinator
TEA EIR Accessibility Coordinator
Norma.Devricsia'tea.texns.gov , AND
TEAContractsia tea.texas,gov
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ATTACHMENT A

TxCHSE Discussion Points

ETS-HIiSET
Area ftem ETS Response Response Accepted
Accommodations Accommodations This detail for azccommodations Accepted
request forms and documentation storage follows ETS's current
accompanying practice for HISET.

documentation should
be sent to and stored at
ETS. Test centers
should not store nor
have access to this
documentation. Test
cenlers should only be
made aware of the
approved
accommodations.

Data Schema

TEA has attached an
updated data schema
(Excel spreadsheet with
multiple tabs). Please
review with your data
team to determine if you
will be able to provide
the dala according to
the schema.

TEA would like to
review ETS's current

| import schema to

ensure data integrity.

ETS participated in a preliminary meeting with
TEA and IT staff on Thursday, May 5, 2016,
ETS is waiting for a new data schema from
TEA.

ETS provides a copy of the ETS data schema,
as requested - see attachment,

' submitted in the

TEA provided ETS with
an .xml and .xsd files on
5/26/16 regarding
appropriate data format.
All data must be

appropriate file format.

Test Center data will be
a separate data feed with
submission dates of that
data to be determined.

State Fee The state administrative | Test takers will pay the state administrative Accepted

fee may increase during | fee in place at the time of purchase. All

the contract period. subsequenti subtest fees that occur after the

How does ETS propose | fee increases will pay the increased fee.

to handle a state

administrative fee

increase during a

contract period?

State administrative

fees are collected on

each test for which a

test taker registers

including retests.
State Fee All state administrative Regarding the Texas state administrative Accepted
Remittance to TEA | fees collected must be fee, ETS undersiands that:

remitted to TEA e the Texas state administrative fee is non-

regardless of whether refundable

;'L%?:g;g?:ﬁig e TEA prefers (‘:h':clror.nc payment

passing status of the » the state administrative fees must be

individual. remitted to TEA no later than 15 days

after the month the fees are collected

The state administrative

fees must be remitted to

TEA no later than 15

days after the month it

is collected.
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Area

ltem

ETS Response

Response Accepted

State Invoicing

By the 15™ of each
month, ETS should
provide to TEA an
invoice that lists all test
takers and state
administrative fee paid.

ETS will provide TEA with an invoice that lists
all test takers and stale administrative fees
paid. This invoice will be provided to TEA by
the 15% of each month.

Accepled

General Testing

Are test takers allowed
to take the test in
different formats within
the battery? For
example CBT for
Mathematics and PBT
for Science or some
variation.

ETS allows test takers o choose various
formats of the tests (within the guidelines
allowed by the state).

Accepted

Retesting Fee

ETS's proposal states
that a reduced retest
fee only applies if the
test taker purchase the
entire battery. During
oral interviews, ETS
indicated this policy
could be changed to
allow fest takers the
reduced retest fee
regardless of
purchasing the entire
test battery. Please
clarify this policy.

ETS is changing the policy cited in our
proposal. Test takers will be allowed up to two
(2) free retests per each subtest within one
calendar year of purchase.

Accepted

TEKS Alignment

Provide TEA with a
TEKS alignment
document in .pdf to be
posted on TEA's
website,

ETS will provide TEA a PDF version of the
HIiSET-TEKS alignment document for public
posting.

Thank you

Test Center MOU

Provide TEA a copy
with any MOU a test
center will be required
fo sign,

TEA will include
additional specific
infarmation so that test
centers will have a
single MOU with all
required information.

ETS provides a draft copy of the Test Center
MOU, as requested - see attachment.

Thank you

Test Center
Monitoring

ETS will be responsible
for al! test center
monitering.

ETS understands TEA approves all test
centers and that ETS will be responsible for
test center monitoring. As previously
discussed, our current test center monitoring is
consistent with TEA's expectations and
requirements.

Accepted

Test Center Fee

Would ETS be willing to
collect test center fee
during the registration
process based on the
rate that each test
center sets and
reimburse those fees
directly to the test
cenier

ETS can collect the test center fee if it is a
standard fee for all test centers

Accepted
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Area item ETS Response Response Accepted

General The informaticn HISET will have Texas-specific policy and Accepted

presented in the procedure information available and posted

response {0 proposals for Texas test takers, adult educators, and

and the palicy and TEA staff. The HISET Program Manual is not

procedures manual state-specific.

contradict in some

areas. How will this

conflict be resolved? _
Test Taker Social security numbers | For the HISET, social security number is an | ETS must work towards
Registration should be masked tc optional field. For that optional field, nine masking social security

show only the {ast four
digits.

| Please provide TEA the

required test taker
registration fields. ETS
must agree to TEA
registration
requirements to meet
jurisdictional policy.

numbers are required. Validation checks for
the social security number field include:

ETS does not mask any of the nine social
security number numbers on the test taker and
TCS user screens.

Per TEA's request for confirmation, TEA will
be able to approve underage test takers in
the HISET Portal once we set up the
appropriate TEA-supplied parameters.

The required test taker registration fields
include the foliowing:

No less than 9 numbers
No more than 9 numbers
No special characters or spaces

First/Given Name

Last/Family Name

Date of Birth

Gender

Email Address

Country/Location:

Address Line |

City

State/Province/Territory

Postal Code

Phone Country Code

Phone (number)

Type (landline or mobile)

Preferred Language For Test Taking
What is your ethnicity?

What is your race? Sclect all that apply.
Do you communicate better (or as well)
in English than in any other language?
Username

Password

Retype Password

Sccurity Question

Answer (1o security question)

Terms and Conditions check box: ! agree
fo the terms and conditions governing use
and access to ETS websites and to the
ETS Privacy and Security Policy and ETS
Privacy and Information Security Policy
Jor Test Takers.

ETS HIiSET Sofiware Test Eligibility
Requirements check box: Check the
cligibility requirements for the
state/jurisdiction where you plan to test. |

numbers and at a
maximum show only the
last 4 digits.

Underage test takers-
accepted

Thank you for the
registration fields.
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Area

ETS Response

Response Accepted

Testing policies may differ depending on
where you test. If you do not meet the
requirements, you may be able to find
another test center in a different
state/jurisdiction (if you meet the
requirements of that particular
statefjurisdiction). Yes, [ have read,
understand and agree (o the efigibility
requirements for my state or jurisdiction.
Testing Policies check box: Please read
the policies concerning HiSET test
administration, fee payment and scorc
reporting found in the FHSET Test Taker
Builetin and review the ETS Terms and
Conditions and Privacy and Security
Policy. Your test scores may also be
viewed by the department of education in
the jurisdiction/agency where you take
the HiSET exam and by approved test
center staff. [ undersiand and agree to
the testing policies and terms and
conditions above, and f agree to allow
HIiSET to access my scores.

In the registrations system, the required fields
are preceded by an “*" for clarity.

Optional test taker registration fields
include the following:

Middle Initial

Social Security Number

Address Line 2

I’hone Country Code for Alternate Phone
Phone {(number) for Alternate Phone
Extension for Primary or Alternate Phone
Type (landline or mobile) for Primary or
Alternate Phone

Primary Speaking Language

State ID

Current employment status

Last grade of school complcted

Name of last K-12 schoel you attended
City of last K-12 school attended

State of last K-12 school attended

Plans for further training, development, or
cducational program

Type of future training, development, or
educational program planned

Highest level of education completed by
your mother

Highest level of education completed by
your father

Primary reason for taking the HiSET
How did you learn about HiSET?

How did you prepare for the HiSET?
How many hours did you spend preparing
for the HiSET?
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Area

ETS Response

Response Accepted

The extent 1o which personal problems
have made a differcnee in your life over
the last 12 months

The extent to which financial difficulties
have made a difference in your life over
the last 12 months

The extent to which legal issues have
made a difTerence in your life over the
last 12 months

The extent to which family obligations
have made a difference in your life over
the last 12 months

The extent to which issues with your
health have made a difference in your life
over the last 12 months

To what extent do you agree with the
statement "I tend to do more than what is
expected of me”

To what extent do you agree with the
statement "I put lots of time and cffort
into my work"

To what extent do you agree with the
statement "l sometimes blame others for
mistakes | make"

To what extent do you agree with the
statement "I get chores done right away”
To what extent do you agree with the
statement "l tend to give up ecasily”

To what extent do you agree with the
statement "1 work on tasks until
everything is perfect”

To what extent do you agree with the
statement "I keep my promises”

To what extent do you agree with the
statement "I oflen do things at the last
minute"

To what extent do you agrec with the
statement "I tend to rush into things"

To what extent do you agree with the
statement "I make plans and stick to
them"
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